#51(L) 12/12/65
Memorandum 65-81

Subject: Study No. 51L(L) - Right to Support After Ex Parte Divorce

Accompanying this memorandum is the tentative recommendation (on pink
paper) that was Prepared to carry out the Commission's decisions at the
July meeting.

Also accompanying this memorandum, as Fxhibit IT {yellov paper), is
the staff's suggested revision of Section 272 to provide for a different
choice of law rule than is now provided in Seetion 272,

We also include as Exhibit I a revised tentative recommendation that
we believe would effectuate the substance of Commissioner McDonough's
rroposal on this subject. The blue pageg of Exhibit I are the same as
the corresponding pgﬁées of the current tentative recommendation.. The
paeges that vere revised are on gold paper. Differences betveen the statute
contained in Exhibit I and that now appear in the tentative recommendstion
are indicated by strikeout and underscore..

The draft contained in Exhibit I is based on the following propositions:
The statute dealing with support after ex parte divoree should concern itself
only with vhat the substantive law of Californis is., The applicability of
the California law to a particular case should be left to the courts. The
statute should not attempt to deal with choice of law problems.

Hence, we omitted the suggested provision:

The provisions of this title are to be applied only when the

law of thie state is applicable to the case., Whether the law of

this state is applicable is a guestion of law to be decided by

the court.

It seems to us thet if the court is left free to determine vhen the law of
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Celifornia is applieable, it may decide in a rarticular case that scme of
the law provided in the title can be applied while scme of the California
law cannot bve applied. The availability of the Uniform Support acts for
enforcement purposes, the availability of an action to terminate further
post-divorce support liability, etc., might be determined by the court
under California law despite a decision to apply the substantive law of
ancther state insofar as defenses are concerned,

Because most of the recommendation and statute deel with substantive
questions (as distinguished from choice of law questions}, you will note
that the revisions that we believe are necessary to remove choice of law
questions from the statute are quite modest,

The remainder of this memorandum will discuss the alternatives before
the Commission and will attempt to indicate whether the drafting of fixed
choice of lav rules is feasible or desirable. We will do this by discussing
the various factors mentioned in the letter Commissioner MHcDonough distributed

at the last meeting.

Alternatives

The Commission must decide whether fixed choice of lav rules should be
recommended or not. If the Commission decides that fixed rules should not
be recommended, it should address itself to the draft designated as Exhibit: I.

If fixed choice of law rules are decided upon, the possible alternatives
are as follows:

1. Apply Californis law willy-nilly to determine both the substance
of the right to support and whether it swrvives ex parte divorce, This was
gpproved in principle at the July meeting. The justification for bhe view
appears on page 6 of the tentative recommendation (pink).
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2. Apply the law of the obligee's domicile at the time of the
divoree to determine both the substance of the right to suppert and whether
it survives divorce. This view has been advanced at our ovn discussicns of
the subject.

3. Apply the law of the obligor's domicile at the tire of the divorce
to determine the substance of the support right, but the law of the obligee's
domicile to determine whether the right to support survives divorce. This
view is expressed in Exhibit IT {(yellow).

4. Apply the law of the cbligee's domicile at the time of the divorece
to determine whether the right to support survives, but apply the law of
the mesitrimonial dcmicile to determine the substance of the right. This view
has not been advanced expressly, but it has seemed implicit in some of the

illustrative situations that have been menticned in our discussions.

Factors to consider

Commissioner McDonough's letter that was distributed for the November
meeting mentions several variable factors that might have a bearing on the
choice of lav in a perticular case. We will consider those for the purpose
of determining what policy problem is presented by each variable and whether
that policy problem can be met adequately by a fixed choice of law rule.

1. Is the husband or wife suing for support? This guestion seems

importent because of the fact that all states require husbands to support
wives, but only 27 states require wives to support husbands., Thus, this
guestion seems to be raising the question of what law is to be used to
determine vhether a former husband may recover support from his former wife.

The next Tour questions alsc seem to be raising the same policy questions:
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2. ‘there is the support action plaintiff domieciled when the action
is filed?

3. UWhere is the sggpoft action defendant demiciled when the action
is filed?

4. Uhat is the law or policy of the support action plalnulff's
domicile and what con51deration should 1L _be given?

5. hat is the law or policy;of the support action defendant's
domiclle and what consideration should it be given?

The present version of the reccmmendation gives no consideration to
any of the above factors, California law is applied in all cases. Thus,
if H and |l reside in Arizona (vhich does not require wives to support husbands),
H may obtain a support order against W from a California court if he is
fortunate enough to be able to get personal jurisdiction over her in California.
That he had no right of support during the marriage or at the time of the
divorce is of no consequence under the current version.

Alternatives of #2, #3, and #4 all disregard factors 2-5. The law of
the support action forum or of the domicile of one of the parties will,
however, be applied in many instances because the fixed choice of law rule
will result in application of that law-~but such application is coincidental,
not deliberate, The policy underlying all of the fixed rule alternatives
suggested is: The parties are no longer married. They should not be regarded
as married., Their mutual rights and obligations of suppori were not determined
at the time of the divorce, and it is necessary, therefore, to determine them
now. But because they are no longer merried, it is important that these
rights and obligations be determined with reference to a specifie point in
time--the time when the marriage was legally dissolved (or, under #4, when

it ended in substance}. Fixing their rights in such s manner enables them



to know precisely what their rights and duties are so that they may incur
new marital and family obligations without fear of possible claims arising
out of the previous relationship. To apply the law of the forum or of either
perty's domicile as of the present time is, in effect, to treat the parties
8s still married for support purposes; for just as married persons' mutual
rights and obligations change as they migrate from state to gtate, so the
ex-gpouses' rights and obligations change until the action is brought if
present suvctantive law is applied.

As a policy matter, we think the certainty provided by a rule fixed
at the time of the marriage dissolution (either as a legal or as a fectual
matter) far outweighs in value any possible good that might arise out of
permitting a needy former husband to obtain support from a former wife when
he had no right to do so during their marriage--even though his hardship in
the particular situation may be extreme,

6. Should California refuse to entertain a sypport ection:or an action to
terminate the right to support following an exﬁggrte divorce unless

(a) Plaiptiff is domiciled here; or

{b) Defendant is domiciled here; or

{(c) Both are domiciled here.

All of the fixed rule slternatives say "No." We entertain support

actions on behalf of nonresident wives nov. Hiner v. Hiner, 153 Cal. 254

(1908). le can see no reason to refuse jurisdiction merely because one party
obtained an ex parte divorce, In dictum, the California courts have indicated
that they will entertain support actions against nonresident husbands, and

it seems likely that such sctions can be maintained under the Reciprocal
Support Act. So we see no reason to suggest s different rule to be applied

after dissclution of the marriage.
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Moreover, ve think it is desirable For the statute to make it clear
that we will entertain such an action. Uhan parties knov {or can find out
by asking) vhat their rights are, they can more readily plan their lives
and settle their disputes withcut having to rely cn the courts to determine

what their rights are,

T« Vas the divorce aection brought in

{a} California?

(b) A sister state?

{c) A foreign country?

We do not guite understand what the policy question posed here is, A1l
of the fixed rule alternatives merely require a determination whether the
merrisge has been dissolved. It dces not make a great deal of difference
where it vas dissolved, and we can think of no reasom why it should.

Perhaps, if the divorce were granted in an proceeding vhere both parties
appeared ‘the place of the divorce would make some difference; for some
states permit support to be awarded after such a divorece and some states do
not. But in such a case, it seems likely that full faith and credit will
determine vhat the remaining rights of the parties are.

If the above inquiry is coupled with the supposition that the obligee
{or wife)} vas the divorce plaintiff, then the question becomes important;
for Chief Justice Traynor has opined that full faith and credit requires
nonrecognition of a post-divoree right of support if the lav of the divorce
forum terminated the plaintifffs right of support upon rendition of the
decree,

8. Did the divorcing court have personal jurisdiction over both parties?

Since ve are dealing with ex parte divcrce under the proposed statutes,
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all alternatives have nothing to say about divorces granted in proceedings
where personal jurisdiction over both spouses was obtained, e know of no
problem the California courts have encountered with such decrees. Full
faith and credit seems to take care of all of the problems. The only
question that might arise so far as we are aware 1s what Celifornia should
do with a decree from a state vhere the court hes power to awvard support at
a later time despite the lack of a support award in the original decree.
That questicn has not arisen yet in the California cases. Ii would be
possible {o answer it in our statute, but we see no compelling reason to
do so.

9.  Could personal jurisdiction over both parties have been cbtained?

The Cormission has previously decided that this factor should have no
bearing on the later right to support. The proposed alternatives are based
on this view. The argument in support of the Commission's decision eppears
at page 5 of the tentative reccmmendation,

10. Did the divorce decree award support to the divorce action plaintiff?

Question 10 is relevant only if we are dealing with a divoree decree
granted by a court with jurlsdiction over both parties; for the decree is not
binding on the defendant so far as its support order is concerned unless he
was personally served.

11. Did the diveorce decree specifically deny supporlt io the divoree
action plaintiff?

12. Vas the divorce decree silent az to support?

13. Does the divorce decree purport to settle the issue of support
conclusively

(a) under its own law?

{(b) under all law?




14. Is the divorce decree modifiable under the divorcing Jurisdiction's

law

(a) without limitation?

(b) vithin limits--e.g., upon a shoving of changed circumstances?

These questions all direct our attention to the effect of the decree
under the law of the jurisdiction where rendered., If it terminates the
right to support, Chief Justice Traynor thinks (we do, too} that full faith
and credit requires denial of & later righi to support to the divorce setion
Plaintiff. 1If the support action plaintiff was not & party to the divoree
litigation, on principle {as well as constitutionsl grounds} the decree
should have no effect on the support right.

We don't think that we have to reexamine the California cases modifying
and enforcing binding, but modifiable, decrees in order to solve the problems
arising out of divorece decrees that are not binding for support puwrposes.

15. TIs California bound to give full faith and credit to

{a) the divorce decree?

{(b) +the law of the divoreclng state?

(c) +the law of any other state--e.g., the domicile{s) of one (or both)
of the perties?

This inguiry is relevant to the choice of law rule made. As a matter
of policy, our chdolce of law rule should harmonize with the rules of full
faith and credit so that the total law of post-divorce support vill be
congistent. Ve don't think, however, that the inquiry has any effect on the
desirabilivy of adopting fixed cholice of law rules.

For example, i1f the constitution reguires Californla to deny support to
a former wife who obtained a divorce in a state that denies post-divorce

support, we should not adopt a statute that declares a different rule,
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Our present tentative reccmmendation deces., The other alternaiives, however,
do not.

16. oShould California give greater effect to the divorce decree than
it may be required to give--for example, should California, as a matier of
public policy, give any other jurisdiction's divorce decree al least as
much res judicata effect as 1t would give a similar deeree of its own?

This inguiry seems to be raising the gquestion whether we should bar a
claim for post-divorce support when the ex parte decree {obtained by the
support action plaintiff) did not bar a later elaim for support. The answer
of ell fixed rule alternatives 1z "No," I the support action plaintiff was
not a party to the divorce decree, the inquiry is irrelevant, for the decree
could have no effect on the support right.

17. Should scme support cases be decided by deelining, on grounds of

public policy, to hear the case or to apply particular sister-state or
foreign laws?

We can éonceive of no support cases brought by former wifes or former
husbands that a Califcrnia court would want to turn down on such a ground.
Perhaps scme rare case involving a polygamous merrisge mighi come along
where California would feel that its public policy requires a denial of
support. But the possibility of scme such rare case arising does not seem
to us to be any substantial reascon to deny certainty to the overvhelming

number of cases that actuslly do arise.

Conclusion

We do not think that the inguiries mentioned above indicate that a
fixed choice of law rule will not work or may cause "injustice" in a particular
ease, On the contrary, we think that more hardship will be creaied by the
uncertainty that will be left in the law if we do not adopt a fixed rule.

The above inguiries, however, do bring forth consideraiions and policiles
thet should affect the rule adopted.
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For e:iample, take questions 1-5. 3Suppose a couple separates, later
divafces, and H brings a support action in California. Upcn what should
his rights depend?

If at the time of the separation, the couple lived in a state that did
not require vives to support husbands should California now require such
support because H now lives in California?--because H lived in Californis
at the time of the divorce? |

If the couple lived in California at the time of separation, should
this dictate a different conclusion?

We ask you to think what H's rights were at the time of the divorce;
for we think his rights should be fixed as of that time, Unless V at that
time lived in a state that required wives to support husbands, or unless W
was accidentally found passing through Calif ornia, H had no righﬁ of support.
To proceed against W, he would have to go to her state to sue or proceed
under the Reciproecal Act. In either event, the law of her state would be
applicable-~and since under that law he had no right of support, he had no
such right at the time of the divorce,

Should the fact that an ex parte divorce was obtained by either party
change the rule? We do not think it should. Since his right to support was
measured Dby the law of the wife's domicile prior to the divorce, we think
the same lav should provide the measure of the support right after the
divorce.

Alternatives 1 and 2 are both contrary. Under #1, upon the divorce we
now determine sll rights under California law. Under #2, ve determine the
support rights under the law of H's domicile, even though uc had no effectual
rights under that law prior to the dissolution of the marriage.
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Both 1 and 2 require application of, for example, California law to
cregte support obligations on the part of former wives who have never lived
here or had any connection with the state, We think it is reasonable for
the California Legislature to tell California citizens what they must do; we
think it is scmevwhat presumptive for the Legislature to atitempt to tell wives
all over the country what they must do merely because a former husband moved
to California.

We, of course, reccumend alternative 3 {or scme modificaiion thereof)
on Exhibit II (yellow). If the Commission does not prefer that alternative,
we would prefer Professor McDonough's recommendation that choice of law rules
be omitted from the statute,

But in any event, we think the Commission can and ought to choose among
the available opticus.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary



#51
TENTATIVE RECOMMENDATION

of the
CALTFORNIA LAW REVISION COMMISSION
relating to
THE RIGHT OF A FORMER SPOUSE TO MAINTAIN AN ACTIDN FOR SUPFORT AFTER

AN EX PARTE DIVORCE

BACKGROUND

In 1953, the California Supreme Court held in Dimon v. Dimon, 40 Cal.2d

515, 254 P.2d 528 (1953), that a former wife whose marriage was terminated
by a divorce granted by a Connecticut court that did not have personal
Jjurisdiction over her husbandl could not subsequently maintain an esction
for support against her former husband in California. The court reasoned
“that, in the absence of a valid alimony award in a divorce action, the right
to support under California law is dependent upon the existence of a marriage.
Hence, the divorce judgment that terminated the marriage also terminated
the wife's right to support that was dependent thereon.

The California Law Revision Commission was then authorized to study the
remifications of the Dimon case to determine whether the law stated therein

should be revised. The Commission commenced its study; but before completion

of the Cormission's work, the Supreme Court decided Hudson v. Hudson, 52

Cal.2d 735, 344 P.2d 295 (1959), which overruled the decision in Dimon v,

Dimon.

1. In Williams v. North Carolina, 317 U,3, 287 (1g42), the United States
Supreme Court held that a court of one state may validly grant a
divorce to a daomiciliary of that state despite the lack of perscnal
Jurisdiction over the defendant, and the United States Constitution
requires other states to give full faith and credit to the divorce
Judgment insofar as it terminates the marriage. Such a divorce judgment
is referred to in this recommendatidn as an "ex parte divorce.”
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Hudson v. Hudson involved a wife who had commenced a divorce action

against her husband in California. While the action was pending, the
husband obtained a decree of divorce from an Idaho court that did not have
personal jurisdiction over the wife. The Supreme Court held that notwith-
standing the Idaho decree the wife could maintain her Californis action as an
action merely for support instead of as an action for divorce and support.

The Hudson decision has remedied at least some of the problems created
by the Dimon decision. The United States Supreme Court has also supplied
the answers to some of the problems presented by the Dimon decision. See

Venderbilt v. Vanderbilt, 354 U,5. 416 {1957). These cases seem to have

settled the following matters:
1. A divorce judgment granted by a court without personal jurisdiction
over the wife cannot cut off whatever right to support the wife has under the

law of her domicile. Vanderbilt v. Vanderbilt, 354 0.3, 4156 (1957).

2, Whether the right of a wife to support survives the termination of
the marital status by ex parte divorce depends on the law of the wife's

domicile at the time of the divorce. Hudson v. Hudson, 52 Cal.2d 735, 344 P.24

295 (1959).

3. Under California law, a wife's right to support survives an ex

parte divorce obtained by the husband. Hudson v. Hudson, 52 Cal.2d 735, 3Lk

P.2d 295 {1959).

Despite these cases, several problems remain.

First, there is no clear holding that a wife's right of support under
California law survives an ex parte divorce obtained by her. The Dimon
case held that a wife relinquishes her right to support by seeking the

divorce. Because the Dimon case was overruled in the Hudson case, it may
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be inferred that this hoiding is no longer the law in California; but neither
the Hudson case nor any subseguent appellate case has had occcasion to so hold
because none has involved a former wife seeking support after an ex parte
divorce where she had been the divorce plaintiff.

Second, even if 1t is assumed that a wife's right of support under
Califernia law survives an ex parte divorce cobtained by her as a general rule,
it is uncertain whether her right to support survives such a divorce in &
case where she could have cbtained personal jurisdiction over her husband
in the divorce action but failed to do so. It is at least argusble that
she should be prohibited from "splitting" her cause of action and seeking
support in a separate proceeding when all of the issues between the parties
might have been settled in the divorce proceeding.

Third, it 1s not clear from the Hudson decision what form of action
should be brought to enforce the continuing duty of support. The problem was
not present in the Hudson case, for there a divorce action had already been
commenced and provided the vehicle for awarding support. But is is uncertain
whether grounds for divorce must be shown as a condition for obtaining sﬁch

relief. See, e.g., Weber v. Superior Court, 53 Cal.2d 403, 2 Cal. Rptr. 9,

348 p.2d8 572 {1960), where the former wife brought a divorce action to obtain
gupport despite the dissolution of the marriage by ex parte divorce nearly
three years before.

Fourth, the grounds upon which an action for support following an ex
parte divorce may be contested are not clear, ghe dissenting opinion in the

overruled Dimon case suggested that the husband mey contest the merits of

the divorce, not for the purpose of setting it aside, but for the purpose of

5. For convenience of reference, in this recommendation, "husband" is
used to refer to a spouse owing a duty of support and "wife" is used
to refer o a spouse to whom a duty of support is owed. It should be
remembered, however, that in some ceses the wife will have a duty to
support her husband., CIVIL CODE § 243, :
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defeating the claim for support; however, there is no clear authority to
that effect. Moreover, the lav to be applied in determining whether there
is a defense to a claim for support is uncertain.

Fifth, during a marriage, a husband may bring a divorce action and, if
personal jurisdiction is secured over the wife, be freed from any further
duty to support the wife. Under existing California law, a court with jur-
igdiction over both perties may not order a husband to support his wife
when the husbend is aswarded a divorce and no divoree or separate maintenance

decree is awarded to the wife at the same time. Hager v. Hager, 199 Cal,

App.2d 259, 18 Cal. Rptr. 695 (1962)}. Following the termination of a marriage
by an ex parte divorce, however, a husband no longer has an action for
-divorce available to terminate the duty of support. Hence, some other form
of action is needed so that the possibility of being reguired to support the
wife can be ended before the witnesses necessary to establish the hushand's

‘defense t5 such an action have disappeared.

RECCMMENDATION

To reaplve these problems, the Law Revision Commizsion recommends the
engetment of legislation embodying the following principles:

1. The right of a former spouse to support following a divorce decreed
by a court which had jurisdiction to terminate the marriasge, but did not have
personal jurisdiction over the defendant spouse (referred to hereinafter as
"ex parte divoree") should be made statutory so that the nature and limits of
the right can be settled without awaiting the numerous appeals necessary to

provide the courts with oppcftunities to do so.
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2. A former spouse should have a right to obtain support following an
ex parte divorce whether the person seeking support was the plaintiff or
the defendant in the divorce action. If the husband was the divorce plaintiff
the divorce judgment should not affect the wife's right to swpport, for the
wife was not before the court and had no opportunity to litigate the question.
Neither should the right to support be affected if the wife was the divorce
plaintiff, No desirable public policy is served by foreing a wife who needs
support to maintain a relationship that is a rarriage in name only as the
price of retaining her right to support from a husband who cannot be served
personally in the state of her domicile.

3. The right to support should not be affected by an ex parte divorce
where the wife was the divorce plaintiff and could have secured personal
Jurisdiction over the husbangd but failed to do so6. To bar a claim for
support on such a ground would require the court in the later support action
to determine whether the plaintiff knew or with reasonable diligence could
have determined the defendant's whereabouts at the time of the divorce action,
had reason to believe that the defendant would remasin there until service
could be made, and could reasonably have procured service upon him at that
dace, It is undesirable to create a technical defense, not going to the
merits of the support right, that rests on such an uncertain factual bage
and involves such difficult problems of proof., Of course, a subsequent
action for support should be barred if the cause of action could have been
esserted in a previous action where both of the interested parties were
personally before the court. Such a determination may be made by looking at
the record of the previosus action. But the subsequent support action should
not be barred when the defendant was not actually before the court in the

divorce action.
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4. There should be no right to support following an ex parte divorce
if the former husband could have defeated a claim for support in any divorce
or separate maintenance action that might have been brought against him
under the law of this state at the time of the divorce,

Requiring the application of California law to determine the defenses
to a post-divorce claim for support eliminates needless complexity in the
statute as well as the need for trial judges to make extensive searches to
find remote details in the law of other states. As most of the cases arising
in the California courts will involve California residents, the California
law would be the applicable law in most cases even if a complex rule based
on the domicile, residence, or presence of the parties were adopted. Cf.,

Hiner v, Hiner, 153 Cal. 254, 94 Pac. 104k (1908}{nonresident wife may sue

California husband for separate maintenance under California law). And in the
few cases that might arise under a more complex rule involving gpplication of
another state's laws, the substantive law to be applied would rarely vary
substantially from California law; for the law of support, at lease insofar as
it pertains to husbands and wives, does not vary greatly from state to state.

5. The right to support, when not terminated by an ex parte divorce,
should be terminated thereafter under some circumstances. If the wife
remexries, there should be no further right to look to the original husband
for support thereafter. In addition, since an action for support looks to the
equity side of the court for relief, any other conduct on the part of the wife
such that it would be inequitable to require the husband to provide further
support should be sufficlent to terminate the support obligation,

6. It should be made clear that an action to enforce support rights that

continue after an ex parte divorce may be brought under either the Uniform
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Civil Liability for Support Act (CIVIL CODE §§ 241-254) or the Uniform
Reciprocal Enforcements of Support Act (CODE CIV, PROC. §§ 1650-1692). It
should not be necessary to proceed under the statutes governing the award of
support in divorce or separate maintenance actions.

7. A former husband should be granted the right to bring an action after
an ex parte di orce to obtain an adjudication that his duty to support his
former wife has ended,

8. 1In any actisn in which the court might adjudge that the right to
support after ex parte divorce has been terminated, service on the civil
legal officer of the county where the wife resides should be required before
the court has jurisdiction to render a judgment. This wili preclude the
granting of & judgment terminating the duty to support in a friendly suit
designed primerily to shift the husband's support burden to the local tax

rolls.



PROPOSED LEGISIATION

The Commission's recommendations would be effectuated by enactment of

the following measure:

Ap act to add Title 4 (commencing with Section 270) to Part 3 of Division 1

of the Civil Code, relating to liability and rights to support.

The people of the State of California do emact as Follows:

SECTION 1. Title 4 {commencing with Section 270) ies added to

Part 3 of Division 1 of the Civil Code, to read:
TITIE 4. SUPPCRT FOLIKWING EX PARTE DIVORCE
gg O, Definitions

270. As used in this title:

{a) "Bx parte divorce” means a judgment, recognized in this
state as having terminated the marital status of the parties, which was
rendered by & court that did not have personal jurisdiction over the
defendant spouse. |

{b) "Obligor" means a person who owes or is clalmed to owe B
duty of support to his spouse or former spouse.

(e) "Obligee" means a person to whom a duty of support by his

spouse or former spouse is owed or is claimed to ba owed.

Comment. "Ex parte divorce" is defined here to permit comventent refw
in the remainder of the title. The definjilon reqyires that the divorce be
effective to terminate the marriage. Eence, a divorce judgment zmade by a
court without juriediction to terminate the marriage is not an "ex parte
divorce" within the meaning of this title. A spouse wishing to ebtain
support after such a divorce can sue for divorce or separate maintenance

inasmuch as the marriage still exiasts.
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The definitions of "obligor" and "obligee" are based on similar
definitions that appear in the Uniform Civil Liability for Support Act
(see CIVIL CODE § 2k1) and the Uniform Reciprocal Enforcement of Support
Act (Bsee CODE CIV. PROC. § 1653).



§ 271. Right to support following ex parte divorce

271. The duty of one spouse to support the other is not
terminated bty or after an ex parte divorce except ag provided

in Sections 272 and 273-.

Comment. Section 271 states the existing law that the right of a
spouse to support from the other spouse is not terminated by an ex parte

divorce. See Hudson v. Hudson, 52 Cal.2d 735, 344 P.2a 295 (1959).

Limitations on the right to support following ex parte divorce are stated

in Sections 272 and 273.
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§ 272. WVhen right to support terminated by ex parte divorce

272. The duty of one spcuse to support the other is terminated by -
an ex parte divorce if at the time of the divorce the cbligee would
not have been entitled to obtain support from the obligor in & divorce
or separate maintenance action brought under the laws of this state.

Comment. Under California law, there are several defenses to a claim for

support made by one spouse against the other. A husband abandoned by his wife
is not liable for her support until she offers to return, unless she was justi-

fied by his misconduct in sbendoning him. CIVIL CODE § 175. Similarly, a wife
1s not reguired to eupport her husband, even though he is in need of support,
if he has deserted her. CIVIL CODE § 176. A husband is not liable for his
wife's support when they are living separately pursuant to an agreement that
does not provide for her support. CIVIL CODE § 175. An obligor spouse may
not be required to support the other if the obligor 1s granted a divorce on
the ground of the cbligee's marital misconduct and the obligee fails t¢ show
that the obligor is also guilty of marital misconguct. Hager v. Hager, 199
Cal. App.2d 259, 18 Cal. Rptr. 695 (1962). Cf., Salvato v. Salvato, 195

Cal. App.2d 869, 16 Cal. Rptr. 263 (1961). And if both spouses are guilty
of marital misconduct, a California court considers the equitable doctrine
of "clean hands" in determining whether a claim for support may be enforced.
De Burgh v. De Burgh, 39 Cal.2d 858, 250 P.2d 598 (1952); Taylor v. Taylcr,

197 Cal. App.2da 781, 17 Cal. Rptr. 512 {1961).

Under Section 272, if at the time of the ex parte divorce the obligor
spouse could have successfully resisted a claim for support on any of the
above grounds or upon any other ground that would be recognlzed under
California law, the ex parte divorce terminates any further duty of support.
If the obligor spouse had no defense under California law to a claim for
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support at the time of the ex parte divorce, the duty of support continues
under Section 271 and may be enforced in an appropriate action thereafter.
But see Section 273 and the Comment thereto.

The dissenting opinion in Dimon v. Dimon, 40 Cel.2d 516, 526, 254 P.2d 528

{1953), suggests that the constitutional requivement of full faith and
eredlit forbids this state from recoguizing an cbligee's right of'§upport
after an ex varte divorce if the obligee was the divorce plaintif% snd under
the law of the state granting the divorce the right of support does not
survive divorce. If so, the Constitution provides an obligor spouse with
another defense to a post-divorce claim for support in addition to those
mentioned in Sections 272 and 273.

The dissenting opinion in the Dimon case also asserted that if the
obligor obtained the ex parte divorce and under the law of the obligee's
domicile the right to support was lost when the marriage status terminated,
the obligee could not, by migrating to another state, revive the right that
had expired. 40 Cal.2d at 540-541. Inasmuch as the Dimon decision was
cverruled in an opinion written by the author of the Dimon dissent (gggggg
v. Hudson, 52 Cal.2d 735, 34l P.2d 295 (1959)), this assertion in the
diszsent may now represent the law in California. If so, Section 272 modifies
the law by providing a former spouse with a right of support regardless of
whether such right was lost under the law of scame other state when the

marriage status terminated.
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§ 273. Vhen right to support terminated following ex parte divorce
| 273. The duty of one spouse to support the cther, when not
terminated by an ex parie divorce, is terminated thereafter if:
(s} The obligee remarries; or
(b) It would be inequitable to require the obligor to

furnish support to the obligee.

Comgent. Section 272 prescribes conditions under which the right of s
spouse to support is terminated at the time of an ex parte divorce. Section
273 prescri‘bés the conditions under which the right of a spouse to support

is terminated at a later time.
Sutdivieion (a) is self-explamatory. Subdivision {b) is included in
recognition that the duty to support is enforced by the equity side of the

court. Gaston v, Gaston, 114 Cal. 542, L6 Pac. 509 (1895); Galland v.
Galland, 38 Cal, 265 {1869). Cf. De Burgh v. De Burgh, 39 Cal.2d 858, 250
P.2d 598 (1952). Hence, the duty should not be enforced when it would be
inequitable to do sc. The circumstances undér which it might be ‘iﬁé‘ql.aita'.sle :

to enforce the duty to support will vary from case to case,. and-the statute

would unduly confine the courts if it attempted to state in detail what
inequity is contemplated.

Illustrative of the defenses that are available under subdivision (b) is
the equitable defeunse of laches. Although no statute of limitations runs on
the duty of support (the duty is a continuing one), a court might deem it
inequitable to enforce such a duty after a long period has elapsed without
any assertion of a eclair far support. Similarly, a court
might deem it inequitable to uphold a claim for support by a former wife
who livee with a man without merrying bhim in order to avoid the defense

provided in subdivision (a).




§ 274. Action to enforce duty to support

27h. The duty of support following an ex parte divorce may be
enforced in an action brought under the provisions of Titie 3 (com-
mencing with Section 241) of this part or Title 10a (commencing

with Section 1650) of Part 3 of the Code of Civil Procedure.

Comment. Section 274 clarifies the nature of the action to be used

| to enforce the duty to support following an ex parte divorce. It provides
that an action for such support may be maintained under either the Uniform
Civil Liability for Support Act (CIVIL CODE §§ 241-254) or the Uniforn
Reciprocal Enforcement of Support Act (CODE CIV. PROC. §§ 1650-1692).
Hence, it is unnecessary to proceed under the laws relating to actions for

divorce and separate maintenance to enforce the post-divorce duty to support.
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§ 275. Action to terminate duty to support

275. Any person whose marriage has been terminated by an ex parte
divorce may bring an action against his former spouse to obtain a deter-
mination that his duty to support such spouse was terminated by or sfter

the ex parte divorce.

Comment. The defenses to an action for support after an ex parte
divorce that are stated in Sections 272 and 273 may prove illusory if the
obligor is unable to cbtain an adjudication of his duty to support when the
vitnesses necessary to establish those defenses are still available. Duaring
& marriege, an obligor spouse mey cut off any further duty to support.the
obligee spouse by obtalning a divorce in an action where the obligee is personelly

served. Hager v. Hager, 199 Cal. App.2d 259, 18 Cal. Rptr. 695 (1962). Section

275 provides the obligor with a comparable right after the marriage has been
terminated by an ex parte divorce. Under Section 275, a gpouse poteniially
1iable for supporb may initiate the action to determine whether there ism say
further obligation to support. He need not velid until he is sued and

attempt to establish his defenses at that time.

-15.




@

§ 276. Maintenance pendente lite

276, 1In any action brought to enforce a duty of support after
an ex parte divorce, and in any action brought to obtain a deter-
mination thet a duty of support was terminated by or after an ex parte
divorce, the court may order the obligor to pay any amount that is
necessary for the support and maintenance of the obligee during the
pendency of the action, including the costs of suit and attorney's
fees necessary for the prosecution or defense of the action. Any such
order may be enforced by the court by execution or by such order or
orders as, in its discretion, it may from time to time deem necessary.
Any such order may be modified or revoked at any timz during the
pendency of the action except as to any amount that may have accrued

prior to the order of modification or revocation.

a

Comment. A court has inherent power to order the payment of temporary
support during the pendency of any action to pbtain permanent support. Hudson

v. Hudson, 52 Cal.2d 735, 344 P.2d 295 (1959); Kruly v. Superior Court, 216

Cal. App.2d 589, 31 Cal. Rptr. 122 (1963}; Hood v. Hood, 211 Cal. App.2d

332, 27 Cal. Rptr. 47 (1962). Hence, Section 276 is technically unnecessary.
It is included in this title, however, to eliminate any question concerning

the power of the court to order such support in actions brought under this title.

&
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§ 277. Service on county civil legal officer

277. In any action brought to enforce a duty of support after
an ex parte divorce, and in any action brought to obtain a Qetermina-
tion that a duty of support was terminated by or after an ex parte
diveree, the court shall not have jurlsdiction to render a2 judgment
until 30 days after the county counsel, or the district attorney in
sny county not having & county counsel, of the county in which the
obligee resides, if he is a resident of this state, has been served

with notice of the pendency of the action.

Commept. Seetion 277 is included in this title in order that the
county in which an obligee resides may be aware when the obligee's right
to support is about to be terminated. Sometimes the county will have
subrogation rights that may be affected, and sometimes a friendly action
to terminate a duty to support may be instituted in order to preclude Eﬂbroga:
ticn pights from arising in the immediate future. See CIVIL CODE § 248.
Notice to the county is required, therefore, to provide it with an oppor-
tunity to protect its rights. Section277 is similar to Civil Code Section
206.6.

-17-
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EXHIFET

#51
TERTATIVE RECOLMENDATION
of the
CALTFORYMIA LAW ZEVISION CCMMISSION
relating to
THE RIGHT OF A FORMER SPOUSE TO MAINTATN AN ACTDN FOR SUPEQRT AFTER

AN EX PARTE DIVOIICE

BACKGROUND

In 1953, the California Svpreme Court held in Dimon v. Dimon, 40 Cal.2d

515, 254 P.2d 528 (1953), that a former wife whose marriage was terminated
by a divorce granted by a Comnecticut court that did not have personal
Jjurisdiction over her husbandl could not subseguently maintain an action
for support against her former husband in California. The court reasoned
that, in the absence of a valid alimony award in a divorce mction, the right
to support under California law is dependent upon the existence of a marriage.
Hence, the divorce judgment that terminated the marriasge also terminsted
the wife's right to support that was dependent thereon.

The California Law Revision Commission was then authorized to study the
ramificetions of the Dimon case to determine whether the law stated therein

should be revised. The Commission commenced its study; but before completion

of the Commission's work, the Supreme Court decided Hudson v. Hudson, 52

Cal.2d 735, 344 P.2d 295 (1959}, which overruled the deeision in Dimon v.

Dimomn,

1. TIn Williams v. North Carolina, 317 U.S. 287 {1942}, the United States
Supreme Court held that a court of one state may validly grant a
divorce to a domiciliary of that state despite the lack of personal
Jurisdiction over the defendant, and the United States Consgtitution
reguires other states to give full faith and credit Lo the divorce
Judgment insofar as it terminates the marriage. Such a divoree judgment
is referred to in this recommendastion as an "ex parte divorce.”
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Hudson v. Hudson involved a wife who had commienced a divoree action

against her husband in California. Wiile the action was pending, the
husband obtained a decree of divorce from an Tdaho court that did not have
personal jurisdiction over the wife. The supreme Court held that notwith-
standing the Idaho decrse the wife could maintain her Caglifornia action as an
action merely for support instead of as an actisn for divorce and support.

The Hudson decision has remedied at least some of the problems created
by the Dimon deeision, The United Staies Supreme Court has also supplied
the answers to some of the problems presented by the Dimon decision. See

Vanderbilt v. Vanderbilt, 354 U,5. 416 (1957). These cases seem to have

settled the following matters:
1. A divorce judgment granted by & court without personal jurisdiction
over the wife cannot cut off whatever right to support the wife has under the

law of her domicile. Vanderbilt v. Vanderbilt, 354 U.8. k14 (1957).

2. Vhether the right of a wife to supporl survives the terrination of
the marital status by ex parte divorce depends on the law of the wife's

domicile at the time of the divores. Hudson v. Hudson, 52 €-1.24 735, 3B P.2g

295 (1959).
3. Under California law, a wife's right toa support survives an ex

parte divorce obtained by the husband. Hudson v. Hudson, 52 C-1.2d 735, 3hk

P.2d 295 {1959).

Despite these cases, several problems remain.

First, there is no clear holding that a wife's right of support under
California law survives an ex parte divorce obiainead by her. The Dimon
case held that a wife relinquishes her right to suppoart by seeking the

divorce. Because the Dimon cagse was overruled in the Hudson case, it may
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be inferred that this hoiding is no longer the law in California; but neither
the Hudson case nor any subseguent appellate case has had occasisn to g2 hold
because none has involved a former wife seekin~ support after an ex parte
divorce where she had been the divorce plaintiff.

Second, even if it is assumed that a wife's right of support under
California law survives ar ex parte divorce obtained by her as a general rule,
it is uncertain whether her right to support survives such a dlvoree in a
case whare she could have obtained personal jurisdiction over her husband
in the divorce action but failed to do so. It is at least arguable that
she should be prohibited from "splitting” her cause of action and seeking
suppert in a separate proceeding when all of the issues between the parties
might have been settled in the divorce wnroceeding,

Third, it is noi clear from the Hudson decision what form of action
should be brought to enforce the continuing duty of support. The problem was
not. present in the Hudson case, for there a diverce action hod already been
commenced and provided the vehicle for awarding support. But is is uncertain
vhether grounds for divorce must be shown as & condition for obtaining such

relief. GSee, e.g., Veber v, Superior Court, 53 Cal.2d k03, 2 Cal. Rptr. 9,

348 P.2d 572 (1960}, whers the Tormer wife broughl a divormse action to sbtain
support despite the dissolution of the marriage by ex parte divorce nearly
three years before.
Fourth, the grounds upcn which an action for suppert following an ex
parte divorce may be contested are not elear, The dissenting opinion in the
2

overruled Dimon case suggested that the husband may contest the merits of

the divorce, not for ihe purpose of setting it aside, but for the purpose of

2. For convenience of reference, in this recommendation, "husband" is
used to refer to a spouse owing a duty of support and "wife" is used
to refer to a spouse to whom a duty of support is swed. Tt should be
remembered, however, that in some cases the wife will have a duty to
support her husband. CIVIL CODE § 2L3.
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defeating the claim for support; however, there is no clear authority to

that effect, Morecver, the principle seesrs questionable, for if the husband
proves that the divorce was iwproperly granted, it seceos that be has proved
that the rarriage should still be in ezistence and, hence, that he should still

owe a duty of support as an incident thereof.

Fifth, during a marriage, a husband may bring a divorce action and, if
personal jurisdiction is secured over the wife, be freed from any further
duty to support the wife, Under existing Califormia law, a court with jur-
isdiction over both parties may not order a husband to support his wife
when the husband is awarded a divorce and no divorce or separate maintenance

decree is awarded to the wife at the same time, Hager v. Hager, 199 Cal. '

App.2d 259, 18 Cal. Rptr. 695 {1962). Following the termination of a marriage
by an ex parte divorce, however, a husband no longer has an action for

divorce available to terminate the duty of support. Hence, some other form

¥,

of action is needed so that the possibility of being required to support the
wife can be ended before the witnesses necessary to establish the husband's

defenge t2 such an action have disappeared.

RECCIMENDATION

To resclve thesze problems, the Law Revision Commission recommends the
enactment of legislation embodying the following principles:

1, The right of a foruwer spouse to support following a divorce decreed
by a court which had Jjurisdiction to terminate the marriage, but did not have
personal jurisdiction over the defendant spouse (referred to hereinafter as
"ex parte divorce") should be made statutory so thet the nature and limits of
the right can be settled without awaiting the numercus appeals necessary to
provide the courts with opportunities to do so.

&
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2. A former spsuse should have a right to obtain support following an
eX parte divorce whether the person seeking svpport was the plaintiff or
the defendant in the divorce action. If the husband w28 the divorce plaintifr,
the divorce judgment should not affect the wife's right to swpport, for the
wife was not before the cour: and had no opportunity to litigate the guestion.
Neither should the right to support be affected if the wife was the divorce
plaintiff, No desirable public policy is served by foreing a wife who needs
support to maintain a relationship that is a marriage in name only as the
price of retaining her right to suppart from a2 Lusband who cannot be served
personally in the state of her dsmicile.

3. The right to support should not be affected by an ex parte divorce
where the wife was the divorce plaintiff and could have secured personal
Jurisdiction over the husband but failed to do so. To bar a claim for
support on such a ground would reguire the . court in ths later support action
to determine whether the plaintiff knew or with reasonabtle diligence could
have determined the defendant's whereasbouts at the time of the divoree action,
had reason to believe that the defendant would remain there until service
could be made, and could reassnably have procured service upon him at that
Hace, It is undesirable to create a technical defense, not going to the
merits of the support right, that rests on such an uncertain factual base
and involves such difficuli problems of proof. OF course, a subsequent
action for support should be barred if the cause of action could have been
asserted in a previous action where both of tie interested parties were
personally before the court. Such a determination may be made by looking at
the record of the previosus action. But the subsequent support action should
not be barred when the defendant was not actually before the ecourt in the

divorce action.
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4, There should be no right to support following an ex parte divorce
if the former husband could have defeated a claim for support in any asction
that might have been brought against him at the time of the divorce,

Under existing California law, a husband can successfully defeat a
claim for support in a divorce action by successfully asserting & claim
for divorce while defeating his wife's request for a divorce or separate

maintenance decree. Hager v. Hager, 199 Cal, App.2d 259, 18 Cal. Rptr.

695 (1962). Cf. Salvato v. Salvato, 195 Cal. App.2d 869, 16 Cal. Rptr. 263

(1961). And if both spouses are guilty of marital misconduct, a husband
can defeat a claim for support if he can persuade the court that, in the
light of the doctrine of "clean bands,” it would be inequitable to require
him to continue to support his wife after the dissolution of the marriage.

De Burgh v, De Burgh, 39 Cal.2d 858, 250 P.2d 598 (1952); Taylor v. Taylor,

197 Cel. App.2d 781, 17 Cal. Rptr. 512 (1961)., Other defenses to a claim
for support by one spouse against another are provided in Sections 175 and
176 of the Civil Code. A husband should not lose the right to assert these
defenses merely because the marital relstionship has been ended by an ex
parte divorce.

5« The right to support, when not terminated by an ex parte divorce,
should be terminated thereafter under some circumstances. If the wife
remarries, there should be no further right to look to the original husband
for support thereafter, In addition, since an action for support locks to the
equity side of the court for relief, any other conduct on the part of the
wife such that it would be inequitable to require the husband to provide
further support should be sufficient to terminate the support obligation.

6, It should be made clear that an action to enforce support rights

that continue after an ex parte divorce may be brought under either the Uniform <
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Civil Liability for Support Act (CIVIL CODE §§ 241-254) or the Uniform
ieciprocal Inforcemenc of Support Act (CODE CIV, PROC. §§ 1550-1492), It
should not be necessary to rizcsed under tne statutes governing the award of
supp2rt in divorce or separate maintensnce actions,

7. A former husband should e granted the rizht to brine an action after
an ex parte di oree to obtain an adjudication that his duty to support his
former wife has ended,

8., 1In any action in which the esurt mizht adjudge that the right to
support after ex parte divorce has been terminated, service on the civil
legal officer of the county where the wife resides should he required hefors
the court has jurisdiciion to render a Jjudgment., This will preclude the
granting of a judmment terminating the duty to support in a friendly suit
designed primerily to slift the husband's support burden to the local tax

rolls,



PRCOPOBED LEGISLATICN

The Commission's recommendations would be effectuated Ly enactment of

the folloving measure:

An act t0 add Title L (commencing with Section 270) to Part 3 of Division 1

of the Civil Code, relating to liability and rights to support .

The people of the Btate of California do enact as follows:

SECTION 1. Title 4 (commencing with Section 270) is added to
Part 3 of Division 1 of the Civil Code, to read;
TITIE 4. SUPPCRT FOLLOWING EX PARTE DIVCRCE

§ 270. Definitions

270, As used in this title:

{a) "Ex parte divorce" means a Judgment, recognized in this
state as having terminated the marital status of the parties, which was
rendered by & court that 4id not have personal jurisdiction over the
defendant spouse.

(b) "Obligor" means a person who owes or is claimed to owe s
duty of support to his spouse or former spouse.

(c) "Obligee" means a perscn to whom 2 duty of support by his

spouse or former spouse is owed or is claimed to be owed.

Comment. "“Ex parte divorce" is defined here to permit conventent reference
in the remainder of the title. The definition requires that the divorce be
effective to terminate the marriege. Hence, a divorce judgment mede by a
court without Jurisdiction to terminate the marriazee is not an "ex parte
divorce" within the meaning of this title. A spouse wishing to obtain
support after such a divorce can sue for divores or separate maintenance

inasmach as the marriage still exists.
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The definiticns of "cbligor" and "obligee" are btased on similar
definitions that appear in the Uniform Civil Liakility for Support Act
{see CIVIL CODE § 2k1) and the Uniform Reciprocal Enforcement of Support

Act (see CODE CIV. PROC. § 1653).



§ 271. Right to support followirg ex parte divorce

2fl. The duty of zne suovss £5 supnord the other is nod

terminated by or alter o ex parie divorece sxoept g provided

K - B P Pty -~ BB RN )
Iy Boollong 278 and 27

Comment., Section 271 states the existing law that the right of a
spouse to support from the othesr spouse 1s not terminatesd by an ex parte

diverce. See Hudson v. Hudson, 52 Cal.2d 735, 34k p.2d 295 (1959).

Limitations on the right to support following ex parte divorce are stated

in Sections 272 and 273.
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§ 272. When right to support terminated by ex parte divorce

272, The duty of one spcuse to support the other is terminated by

an ex parte divorce if at the time of the divorce the obligee would not
have ggen entitled to obtain suppert from the cbligor in s divoree 2 oF

separate maintenance , or any other action that could be brought under

the-laws-ef-this-gbase to obtain sueh support .

Comment. Under existing law, there are several defenses to & claim for

support made by one spouse against the other. A husband abandoned by his wife
is not liasble for her support umtil she offers to return, unless she was justi-

fied by his misconduct in abandoning him, CIVIL CODE § 175. Similarly, a wife
is not required to support her husband, even though he is in need of support,
if he has deserted her. CIVIL CODE § 176. A husband is not liable for his
wife's support when they are living separately pursuant to an agreetment that
does not provide for her support. CIVIL CODE § 175. An obligor spouse may
not be required to support the other if the obligor is granted a divorce on
the ground of the obligee's marital misconduct and the obligee failes to show

that the obligor is also guilty of merital misconduct. Hager v. Hager, 199

Cal. App.2d 259, 18 Cal. Rptr. 695 (1962). Cf., Salvato v. Salvato, 195

Cal. App.2d 869, 16 Cal. Rptr. 263 (1961). And if both Bpouses are guilty
of marital misconduct, a California court considers the equitable doctrine
of "elean hands" in determining whether a claim for support may be enforced.

De Burgh v. De Burgh, 39 Cal.2d 858, 250 P.24 598 (1952); Taylor v. Taylcr,

197 Cal. App.2d 81, 17 Cal. Rptr. 512 {1951).

Under Section 272, if at the time of the ex parte divorce the cbligor
spouse could have successfully resisted & claim for support on any of the
above grounds or upon any other ground, the ex parte divorce terminates any

further duty of suppert, If the abligor spouse had no. defense to a claim for
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support at the time of the €x parte divorce, the duty of support continues
under Section 271 and may be enforced in an appropriate action thereafter,
But see Section 273 and the Comment thereto,

Section 272 deals only with the question when a right of support is
ended by an ex parte divorce ag a matter of substantive California law.
In some cases, California law will be inapplicable, TFor example, 1t may be
inappropriate to apply Californis law if both parties are nonresidents of
California. Tt mey also be inappropriate to apply California law if" there
is no right or duty of support under the law of another state where one of

the parties resides. The dissenting opinion in Dimon v. Dimen, 40 Cal.2d 516,

526, 254 P.2d 528 {1953), suggests that the constitutional requirement of
full faith and credit requires this state to apply the law of the state
where the divorce was granted and recognize the termination of the right of
support if the obligee was the divorce plaintiff and under the law of the
divorcing state the right of support did not survive the divorce decree.
The dissenting opinion in the Dimon case also suggests that if the obligor
obtained the ex parte divorce and under the law of the obligee's domicile
the right to support was lost when the merriage status terminated, the
California courts will apply that law so that the obligee may not, by
migrating from state to state, revive the right that had expired, 40 Cal.2d
540-5L1,

Because of the varied factors that must be considered in each case to
determine what is the applicable law, Section 272 declares only the
California substantive law and leaves the determination of the guestion

when that law should be applied for the courts to determine.
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§ 273. Vhen right to support terminated following ex parte divorce

273. The duty of one spouse to support the other, when not
terminated by an ex parte divorce, is terminated thereafter if:

{(a) The obligee remarries; or

(b) It would be inequitable to raguire thz obligor 4o

furnish support to the obligee.

Comment. Section 272 prescribes conditions under which the right of a
spouse to support is termimated at the time of an ex parte divorce. Section
273 prescribes the conditions under which the right of a spouse to support
is terminated at a later tinme.

Subdivigion (a) is self-explanatory. Subdivision (b) is included in
recognition that the duty to support is enforced by the equity side o the

court. Gaston v. Gasion, 11" Col. 542, h& Pac. 509 (1855): Galland v.
Galland, 36 Cal., 255 (1859}. Cf. De Burgh v. De Burgh, 39 Cal.2d 858, 250
P.2d 598 {1952). Hence, the duty should not be enforced when it would be

inequitable to do so. The circumstances under which it might be inequitable

to enforce the duty oo swpport will vary from case 00 case, and.the statute
would unduly confine the courts if it attempted to state in detail what
inequity is contemplated.

Illustrative of the defenses that are available under subdivision (b) is
the equitable defense of laches. Although no statute of limitations runs on
the duty of support (the duty is a continuing one), a court might deem it
inequitable to enforce such a duty afier a long period has elapsed without
any assertion of a clain Tor suppori. Similerly, =z courd
might deem it inequitable to uphold a claim for support by a former wife
who lives with a man without marrying him in crder to avoid the defense

provided in subdivision (a).



§ 274. Action to enforce duty to support

274, The dudy of support following an ex perte divorece mey he
enforced in an action brought under the provisions of Title 3 ( com-
reneing with Section 2b1) of this part or Title 1Ca {commencing

with Section 1650) of Part 2 of the Code of Civil Procedure.

Copment. BSection 274 clarifies the nature of the action to be used
to enforce the duty to support following an ex perte divorce. It provides
that an action for suck support way be rmaintaired under either the Uniform
Civil Liability for Support Act {CIVIL CODE §§ 241-25k) or the Uniform
Reciprocal Enforcement of Support Act (CCDE CIV. PROC. §% 1650-1692).
Hence, it is unnecessary to proceed under the laws relating to actions for

divorce and separate maintenance to enforce the post-divorce duly to support.
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§ 275. Action to terminate duty to support

275. Any persca whose rarriage has been termirated by an ex rarte
divorce may bring an action agzinst his former spouse to ¢btain a deter-
mination that his duty to suppert such spouse was terminated by or after

the ex parte divorce.

Comment. The defenses 10 an acticn for suppcrt after an ex parte
divoree that are stated in Sections 272 and 273 way prove illusory if the
obligor is unable tc obtain an adjudication of his duty to support when the
witnesses necessary tc establish those defenses are still available. Turing
a merriage, an obligor spouse may cut off any furtkec duty to support.the
obtligee spouse by abtairing o diverce ia za action Viaere fie oulicse ig persconally

served. Heger v. Hager, 13) Caul. App.27 259, 18 Cal. mpir. 095 {1362). Section

275 provides ic obligor with & ocorpareble right aiter The mirriage hag been

terminated by an ex rarte divarce. Under Bection 275, a swousn povencizlly

listle Tor sumport mey initlate the uction 4o detormine whether there 15 any

Tr -

Turthier otlisation %2 suoiors. e naed nst il untlil iz is sued and

atiermy Lo eglablish bis defensas as that tine,



§ 276, Maintenance pendente litc

276. In any action brought to enforee = duvy of support after
an ex parte diverce, and in any uaction bronght to obtain a deter-
mination that a duty of suppor:t was terminated by or after an =x parte
divorce, the court way order the sbligor to pay any amount that is
necessary for the support and maintensrce of the cbligze during the
pendency of the action, including the cosis of suit and attorney’s
Tees necessary for the proseculisn or defanse of the action. Any such
order may be enforced by the court by execution or by such order or
orders as, in its discretion, it may from time to time deem necessary.
Any such order may be modified or revoked a+ any timz during the
pendency of the action except as %3 any amount that may have accrued

pricr to the crder of modilication or revocatiom,

Comment. A court kas inherent power o order the payment of temporary

support during the pendency of any ection to cbtain cermanent support, Hudson

¥. Hudson, 52 Cal.2d 735, 3% P.2d 295 (1959); Kruly v. Superior Court, 216

Cal. App.2d 589, 31 Cal. Rptr. 122 (1963); Hood v. Hcod, 211 Cal. App.2d

332, 27 Cal. Rptr. &7 (1962). Hence, Ssctisn 276 is technically unnecessary.
Iy is included in this title, however, to eliminate any question concerning

the power of the court to order such support in actions brought under this title,
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§ 277. SBexvide on couniy civil legal officar

277. 1In any action brought to enforce o duty of support after
an ex parte divoree, and ir any action brought to obtain a determina-
tion that a duty of support was terminated by or after an ex parte
divorce, the court shall not have Juriediction to render a judgment
until 30 days after the county counsel, or the district attorney in
any county not having a county counsel, of the county In which the
obligee resides, il he is s resident of this state, has been served

with notice of the pendency of the action.

Comment. Section 277 iz included in this title in order that the
county in which an obligee resides may be aware when the obligee's right
to suppert is about to be terminated. Scmetines the county will have
subrogation rights that may ve affected, and sometimes a friendly action
to terminete a duty to support may te instituted in order to preclude subppgs-
tien rights from arising in the iwmediste fuiure. See CIVIL CCDE § 248.
Fotice to the county is required, therefore, to provide it with an oppor-

tunity to protect its rights. Section277 is similar to Civil Code Section

206.6.



llerno 65«72 EXHIBIT X1

§ 272, imen right to support terminated by ex parte divorce

272. The duty of one spouse to support the other is terminated
by an ex parte divoree if:

(a) Under the law of the obligee's dcmicile at the time of the
divorece, the obligee'’s right to support, if any, is terminated by
the ex parte divorce;

(b) Under the law of the obligor's domicile at the time of the
divorece, tha obligor could not be ordered to provide for either the
present or future support of the obligee in a divorce action, separate
maintenance action, or eny other action to obtain such support;

{c} 'The obligee unjustifiably sbandoned the obligor and has

not offered to return prior to the divorce; or
[d) The obligee is living separate from the cbligor at the time

of the divorce pursmnt to an agreement that does not provide for

gupport to the obligee.

Comment., Section 272 states the conditions under which a spouse's
right to support iz terminated by an ex parte divorce.

Subdivision {a) sppavently states the existing law as indicated in

Hudson v, Hudson, 52 Cal.2d 735, 740, 34k P.2d 295 (1959).

subdivision (b) provides that there is no right to support following

an ex parte divorce if the obligor spouse could not have been held liable
under the law of hig domicile for the obligee's support if sued personally
at the time of the divorce.
For example, under California law, a husband ebandoned by his wife is
not liable for her support until she offers to return, unless she was Justified
by his misconduct in sbandoning him. CIVIL CODE § 175. Similarly, a wife

45 not required to support her husband, even though he is in need of support,
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if he has degerted her, CIVIL CODE § 175. A husband is not liable for his
wife's support when they are living separately pursuvant to an agreement that
does not provide for her support. CIVIL CODE § 175. An obliger spouse

may not be required to support the other if the obligor 1s granted a divorce

on the ground of the obliges’s marital misconduct and the obligee fails to

show that the obligor is also gullty of merital misconduct. T V. T,

199 Cal. App.2& 259, 18 Cal. Rptr. 695 (1962). Cf., Salvato v. Salvate, 195

Cal, App.2¢ 860, 16 Cal. Rptr. 263 (1961). And if both spouses are guilty
of marital misconduct, a California court considers the equitable doctrine of
"olean hands" in determining whether a claim for support may be enforced.

De Burgh v, De Burgh, 39 Cel.2d 858, 250 P.2d 598 (1952); Taylor v. Taylor,

197 Cel. App.2d 781, 17 Cal. Rptr. 512 (1961).

Under Section 272, if at the time of the ex parte divorce the cbligor
spouse resided in California end could have successfully resisted a claim
for support on any of the above grounds or upon any other ground that would
be recognized under Caiifornia law, the ex parte divorce terminates any further
duty of support. But if the obligor spouse had no defense under California
law to a claim for support at the time of the ex parte divorce, the duty of
support would continue under Section 271l and would be enforcezble in an
appropriate action thereafter. But see Section 273 and the Comment thereto.

If the obligor spouse resided in another state at the time of the ex
parte divorce, Section 272 would require a similar application of thet
state's laws to determine whether the obligor could have been held liable
for the obligee's support.

Subdivisione {¢) and {d) make certain defenses that would be applicable

under California law to an action for support during marriage spplicable to g
an action for eupport following an ex parte divorce. See CIVIL CODE §§ 175, 176. E
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Minutes - Rcgular Meeting
November 18, 19, and 20, 1965

STUDY KO, 51 - RIGHT TO SUPPORT AFTER EX PARTE DIVCRCE
The C-dm;n:lssion‘conaidered Memorandum 65-72 and ‘the first and second
supplements thereto, |
Mr. McDeonough mede an extended orel steiement in elaboration and
suppleméntatian' of £he first supplement. He urged:
| (l) That the Commission not include in any legislation
it recommends on this subject any provisions indicating
wpa:h_ law shqul.ﬁ be applied (_:!:E:, legislative choice of
lav ru;gs);

(2) fl.‘ha'b the Copmission include in any legislation it
recommends on this subject substanttally the following
provision'

?he PTGV151055 of this Title ere to be applied
onl'y wheu t.he J.aw of this sta.t-e :!.s applicable
to the cese. Whether the 1aw of this state is
applicable is a question of law to be decided by
the court;

(3) That the Commission limit the legislation it reccmnends
on this subject to the substantive and procedural rules
which should be applied in those eases in vhich a court
determines that Califcrnia law 1s epplicable,

In support of this position Mr. McDonough recounted in some detasl the
considerable changes which have ._t:{e'eiﬁ,,-generally urged by the comuentators

and adopted by the courts of a number of states in reeent years insofar as
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Minutes = Regular Meeting
November 18, 19, and 20, 1965

choice of lav is concerned., These changes have, he said, been generally

in the direction of departing from broad, general choice of lav rules {such
as place of injury, place of making of a contract, situs of property, and
place of domicile) in favor of modes of decision which emphasize the factual
relationship of partleular states with particuler cases (herein of "eontracts"
and "Genter of gravity"), and the governmental interest {or lack thereof)

of perticular states in having their lews epplied to perticular cases. Mr.
McDonough stated that, while he has reservations sbout many of these departures,
they do seem pretty clearly to be the order of the day and that it seems to
him very doubtful, indeed, thet the legislatures ocught to step in at this
point to stifle the current judiciel trend in this aree by the enactment in
statutory form of the very kind of bread, general cholce of law rules‘tha.t
the pourts are clearly trying to get avay from, He slso gave illustrations
of bypothetical support-after-ex-parte-divorce-decree-cases in which, in his
opinion, the appliecation of the kind of choice of law rules vhich either the
Cormission or its staff now eppesr to have in coniemplation would meke little
if any sense, given the remote connection of the Jurisdiction whose law
would thus be applied with eny of the parties as of the time of its spplica-
tion~--leading him to eonclude that the very considerations which have led the
courts increasingly to abendon broad, general choiee of lav rules are no less
applicable in these cases thaen in other kinds of cases in vhich the courts
have found them unsatisfactory. Finally, Mr, McDonough pointed out what he
believes are a number of open questions relating to the application of the

Full Faith and Credit Clsuse and other Constitutional provisions in this erea,
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the existence of which he believes both complicates and mekes additicnally
unwise any attempt to deal) with the complex choiee of lawv problems involved
with legislatively enacted choice of lav rules of a broad general nature.

Be ergued that, taking these considerations into account, the Commission
should leave choice of law in this area to the courts unless and wntil
there is demonstrated a need, in the form of badly decided cases, for
legislative intervention and should confine its recommendations to & body of
rules that vould produce sound results in those cases in vhich the courts
determine that California lsw should be applied,

After Mr; McDonougﬁ's views and arguments bad been discussed, a motion
vas dquly made, seconded and adopted that the position he had urged should
not be accepted by the Commission at this time and that the steff should be
directed to continue its work on Study No. 51 on the hypothesis that the
Camission's recommendation on this subject will inelude provisions relating
to what state's law is to be applied. Mr, McDonough voted against the

motion.
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#51
TH% RIGHT OF A FCEMIR SPOUSE TO SUPPORT AFTER

Al EX PATTE DIVORCE

TATRODUCTT.ON

1
In a scries of cases begirwing in 1955, the Californis Supreme Cour

has held that e formew wife may meiantaln an action to obtain permanent
support from her former husband if the marriage wes dissolved by a divorce
Jezres rendered by a cowtd that did not have personal jurisdiction over hexr.
The Supreme Court has ressoned thet the divorce court's lack of personal
Irisdiction over the wife precludes the divorce court from making any biniin
alivdication affecting her marital support rights.2

This study will explore the ramifications of these decisions to detzimiuz
whether thers are unresolvel lezal problems in the area of post-divorce sun-

aort and, if so, whether such problems can be solved legislatively.

P T
PO

w111 consider both felerel and siztor-state law to the extent that they hony

e Tate

1 the question of what the Cal:furnila law is or ought to be.

THE MARIAT, RIGHT OF SUPPCHT

Beczugse the brils ¢f the hnldings that a former wife has a post-diver.:
right of support has been that the pre-divorce support rights are unaffect:d
by & divorce decree rendersd by & court without personal jurisdietion over ho.;
the shu'y of post-divorce support rights appropriately begins with an examina-

ticn of a spouse's pre-divorce support rights.

Uades existirg Califcrria 2w, a hushand is requirzd to ewro-oh his v'le
3
to the extent of his ability to do co. He is not required to provide guch
-1- :
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support, however, when she has abandoned him without just cause; nor is he
required to provide such support when she is living seEuate from bhinm pursuant
to an asgreement that doces not provide for her support. The husband's obliga-
tion to support his wife is independent of her need for that support, and he
can be required to provide her with support commensurate with his station in
life even though she is not dependent on him at all and has ample meens of her
t:vm:t.5

The wife, too, has the duty to support her husband under existing
California 1awf6 She is obligated to provide such support, however, only
when "he has not deserted her" and he is ‘unable, from infirmity, to support

T
himself,"

The duty of a spouse to provide support to the other may be specifically
enforced by an action brought for thet purpose during the ma.rr.’n.a,gz—:..8 Civil
Code Section 137 seems to provide that a court may avard separate maintedsnce
only -if the spouse seeking support establishes a cause for divorce or willful
desertion or willful nonsupport by the defendant apousé.9 It is well
established, hewever, that a spouse mey obtain a decree specifically enforc-
ing the duty of suﬁport despite the fact that the grounds specified by statute
for divorce or separate maintenence cannot be astabliahed.m |

A seperate maintenance decree may be modified to lncrease the support
awarded or to lengthen the period for which support is required; end it is
unnecessary for th_e cowrt to reserve jurisdiction in order to exercise this

11
pover of modification.

Other states

At common law, a husband was required to support his wife; but the wife
iz
had no duty to support her husband.

-2




Tre Commissioners on Uniform State Laws reported in 1964 that all American
Jurisdictions retain the rule requiring the husband to support his wife (in
Texas the llability is for necessities only) and that 27 American jurisdic-

13
tlons now require the wife to support her husband when he is in need.

Although ﬁhe common law denled a spouse the right to bring an action for
support,l virtually all American jurisdictions will Jjudicially enforece the
obligation to support either through a statutory action for separate main-
tenance or through an action in equity independent of statute.15 Most stat=s
regard the action for separate maintenance as equitable in the sense that a

16
court of eguity has inherent power to entertsin the proceeding, In such

Jurisdictions, statutes authorizing support actions are not regarded as
rastrictions on the inherent bowers of the eqguity court.lT Some stetes,
however, limit a spouse to the statutory conditions for relief upon the theory
that the action was unknovn to the common law and the right to separate

maintenance is necessarily limited, therefore, by the statute that created
18

“he right.




Interstate problems

These differing dutles of support would cause fevr problems 1f married
persons would stop migrating from state to state. But inasmuch as the American
population is highly mobile, support problems frequently arise that involve

the laws of more than one jurisdiction,

Merital support rights pursusnt to Judgment, L2t us consider first the

situation where a support decree ig made in one state and the decree 13 sought
15
10 be enforced in another state.

Sectlon 1 of Article IV of the United States Constitution provides that
"Full Faith and Credit shall be given in each State to the public Acts, Records,
and judicial Proceedings of every other State." The United States Supreme
Court has held that a judgment for support, or separate maintenance, must be
accorded by the various states "the same binding force that it has in the
state in which it was originally given."ED If the support averd is paysble
in future installments, the right tc such installments "becomes absolute and
vested upon becoming due, and is therefore protected by the full faith and
credit clause.”el If, however, the support eward is modifieble By the court
that rendered the decree, full faith and credit need not be accorded to the
decree.22

The full faith and credit clause, however, does not forbid a court from
enforeing a modifisble decree rendered by a court of another state.23 Ifa
medifiable decree is to be enforced by another state, due process requires
that the defenda;ﬁ be given notice and the opportunity to litigate the question

of modification. The state of California will enforce modifiable decrees

25
for support after trying the issue of modification on the merits,
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The Uniform Reciprocal Enforcement of Support Act was promulgeted by the
Netional Conference of Commissioners on Uniform State Lavs in 1650, and it
has been twice revised by the National Conference since then. In either
its original or an amended form it has been enacted in every American jurisdic-
tlon except New York, and New York has enacted a Uniform Support of Dependents
Law that is similar.27 It seems likely that modifiabég decrees will be en-
forceable under the provisions of the Reciproecal Act. If this is so, then
despite the Supreme Court's refusal to apply the full faith snd credit clause
to modifiable support decrees, such decrees are enforceable in virtually all
American Jjurisdictions.

Thus far we have considered the enforcesbility of & support decree in a
state other than that where the decree was rendered, lle must now consider
the negative force of a support decree--the extent to vhich such a decree will
bar another action for support in a different jurisdiction.

To the extent that the originel decree is modifiable (as in California),
1t seems clear that a support decree cannct bar further relief for the second
court has the power to modify the decree. But if the originel decree is not
modifiable, a more difficult problem is presented.

No decision of the United States Supreme Court has been found that involves

30
the specific problem; but Yarborough v. Tarborough, decided in 1933, involved

substantially the same issue. That case involved a Georgia couple who were
divorced in Georgia. The Georgia decree ordered the husband to ey & lump sum
support award to the wife for the support of their child. Under Georgia law,
compliance with the Georgis. decree fully discharged the husband's support
obligation to the child, and no subsequent Judgment for support could be
rendered against him, Thereafter, the mother and child migrated to South

Carolina; and sbout 1 1/2 years later, the child sued her father in South Carolina
-5-
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for additional support. The defendant father appeared personally in the
South Carclina action.

The majority opinion (by Mr, Justice Brandeis) held that the Constitution
required South Carclina to give the Georgia Judgment the same faith.and credit that
the judgment would have in Georgia. Accordingly, the South Carolina eourt
could not order the defendant father to bay eny additional support to his
child, for to do so would deny full faith and credit to the Georgia Judgment,

Justices Stone and Cardozo dissented in an opinion by Justice Stone. The
dissent argued that South Carclina’s interest in its domiciliary minor should
enable it to regulate the incidents of the parent-child relationship within
South Carolina. The Georgia judgment should be considered merely as regulating’
the incidents of the parent-child relationship within Georgia. It should not
be read as purporting to regulate the relstionship in places outside of Georgis
where the parties might later come to reside,

The Yarborough decision thus indicates that the full faith and credit
clause forbids a court from granting further support Lo a spouse who has exhausted
her support rights under an ummodifiable support deceree rendered by a court of

another state.

Maritel support rights where no prior judgment. So far we have con-

sidered interstate problems that exist when a support avard is sought after
& previous support decree has been made. We now consider interstate problems
where there has been no previous support decree. Such problems may arise when
either the spouse seeking support or the spouse from vhom support is sought--
or neither--resides in the state vhere the support action is brought.

Most states will entertain an aciilon for separate mwaintenance brought by

31

a nonresident spouse agsinst a spouse who is resident in the state. Few
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cases have involved the issue, but apparently the cases are divided on whether

a support action can be maintained vhere neither spouse is resident in the

32
state of the forum.

In California, residence is not a Jurisdictional requirement in separste

33

maintenance actions. No California case has been found involving two

nonresident spouses; but a dictum indicates that California would entertain a
34
support action even though neither spouse were a resident of the state.

35

Dimon v. Dimon was a support action involving two nonresidents. The case

was decided in part on the ground that an ex parte divorce previously awarded
to the plaintiff terminated the plaintiff's right to support from the defendant.
The portion of the opinion relating to the effect of an ex parte divorce upon
the marital right of support has been overruled.36 But the case also held

that an action for support could be maintained on behalf of a nonresident child
eagainst a nonresident father. The dissenting opinion in Dimon contended that
support could be awarded to the former wife regardless of the fact that both
rarties were nonresident.ST Since the majority opinion in Dimon was overruled
in an opinion by the author of the Dimon dissent, it is at least arguable that
the vieus expressed in that dissent nov constitute the law of California.

This conclusion seems doubly warranted because even the majority in Dimon held
that relief could be granted apainst the nonresident father on behalf of the
nonresident child and did not suggest that the nonresidence of the former
spouses vas a bar 1o relief as between them. Moreover, Civil Code Secticn 2hh
(enacted in 1955)38 now provides that "An obligor present or resident in this
State has the duty of support as defined in this title regardless of the
presence or residence of the obligee,” Thus, it seems reasonably clear that,

under California lsw, & nonresident spouse may maintain an action for support

ageinst the other nonresident spouse,
=
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In a concurring opinion, the Chief Justice of the New Hampshire Supreme
Court has pointed out that those states that hold to the rule barring support
actions by nonresidents are preserving a rule that is out of harmony with
recent statutory developments in those states.39 All frmerican jurisdictions
now have enacted reciprocal enforcement of support legislation that permits
a spouse who is resident in one state to begin a support action in that staﬁg
that ultimately will be enforced against the other spouse in ancther state.
Thus, all states will now entertain a support action brought by a nonresident
spouse pursuant to the procedures specified in the reciprocal support legisla-
tion. GStates retaining the rule that support actions can be maintained only by
residents, therefore, merely require the spouse seeking support to remsin out
of state and sue under the reciprocal act instead of permitting the spouse
to recover in a direct intrestate action where both rarties are btefore the same
court,

Uhat law 1s to be applied in a support action betwveen spouses who reslde
in different jurisdictions?

The few cases that have considered choice of law problems in support of
dependents litigation seem to establish the following propositions: (1) A
state will enforce a dﬁty of support imposed by its own laws upon & resident
of the szate despite the nonresidence of the person to vhom the duty of support
is oved, : {2) A state will enforce a duty of support arising under the law
of another state wheﬁ the person from whem support is claimed is & resident
of that other state. ¢ (3) A state will not enforce against one of itshOWn
residents a duty of support imposed by the laws of another Jurisdiction. 3

ILllustrative of the foregoing propositions is the 1958 Texas case,
by

State of Califcrnia v. Copus. That wvas a case brought by the State of

California to recover the cost of supporting the defendant's mother in a
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California mental hospital. The defendant was limble For such support wnder
45
California law, but the Texas court held that there vas no comparable Texas
he
law requiring the child to support his parent. During the period that the

defendant's mother was confined in the California mental hospital, the defendant
moved his domicile from California to Texas., The Texas court held that
California could recover from the defendant for the beriod during which he

was a California resident, but California could not recover upon the cbligation
imposed by its laws for the period during which the defendant was a Texas
resident. The original version of Section 7 of the Uniform Reciprocal

Inforcement of Support Act provided:

Duties of support enforceable under this law are those imposed
or imposable under the laws of any state where the alleged cbligor
vas present during the period for which support is sought or where
the obligee was present when the failure to support commenced, at
the election of the obligee.hT 48

Although both California and Texas had enacted this version of Section Ty

the Texas court dismissed it from consideration on the ground that California's
k9
action vas not being prosecuted under the reciprocal act.
50
In Commonvealth v. Mong, the Ohio Supreme Cour: held that Section T of

the reciprocal support act, which had been enacted in Ohio, could not constitu-
tionally require an Ohioc defendant to support a Pennsylvania dependent as
required by Pennsylvania law when Chio law did not require the defendant to
rrovide such support.

In 1952, the Uniform Law Commissicners amended the above quoted provision
of the reciprocal support act to read:

Duties of support applicable under this lav are those imposed or
iuposable under the laws of any siate where the obligor was present
during the period for which support is sought. The obligor is presumed

to have been present 1n the responding state during the periocd for which
support is sought until otherwise shown.
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All American jurisdictions except Hew York (New York has comparable legislation)
have enacted the Unifcorm Actgsg but only four states--California, Massachusetts,
Mississippi, and Texas--have retained the substance of the originally recommended
Section 7.52.1

The meaning of the currently recommended version is not altogether clear,
Its lack of clarity i1s indiceted in the following hypothetical ecases: QCali-
fornia requires a wife to support her husband when he is in need, Arizona does

o
not,SJ Suppose W leaves her needy lwsband, H, in Californis and establishes
a separate residence first in California and then in Avizona. If H suee for
past and future support under the reciprocal act, Section 7 may mean that W
can ve held liable for all past and future support because she was present in
California for a portion of the period for which support is sought. On the
other hand, Section 7 mey mean that U/ can be held liable for H's past support
for that pericd while she was still present in California but that she cannot
be held liable for H's support for the period of her Arizona residence, Under
this latter view, W could not be liable for future support; but under the
former view, W could be held liable for future support because of her presence
in California for a portion of the pericd for which support is sought.

Suppose, then, that W continues to support H until after she has established
an Arizona residence. Then she terminates her support and H sues under the
reciprocal support act. Under these facts, W was not present in California
for any portion of the pericd for which support is sought; hence, under any
interpretation of the section, W camnot be held lisble for H's support, for
H's claim for support does not cover any period of time during which W was

present in California.

Suppose, further, that W did not terminate her support to H uwntil after

=10-




establishing an Arizona residence, but she returned to California at a later
time on a weekend trip. Does the . weekend in California revive the entire
claim of H for support because of W's presence in California for a porticn
of the period--the weekend--for which support is sought?

Finally, the wording of Section 7 suggests that it‘could be H's eclaim for
suppert--not his right to support--thai fixes the period used to determine the
applicable state law. Section 7 provides that the duty of gupport is that
imposed or imposable under the law of any state where the obligor was present
Auring the period "for which support is sought.”" Dces this mean that if H
seeks support for the pericd that U was a Californis resident--even though he
is not entitled to support for that Period--that the California law can be
applied to determine W's duty of support, but that if H does not make his
nommeritorious claim Arizona's law rmust be applied?

ile suggest that an interpretation of Sectlon 7 that ties the duty of
support to nommeritorious allegations in the plaintiff's pleading is unsound.
We sugpest, too, that an interpretation of Section f that ties the duty of
support to the fortulty of whether '/ has ever passed through any state that
requires vives to support needy husbands is unsound. e think that the re-
eciprocal act is concerned with the presence of the parties during the period
for which support is sought. Under this view, W would be liable for H's past
support--ond Aritciiz would be reguired to enforee H's claim-~for that pericd
during vhich W was a California resident. But W would not be liable for H's
support for that pericd during which she was an Arizona resident. W would not
be liable for future support as long as she remsined an Arizona resident.

That thie inte:pietation is the correct one seems to be supported by the
Commissioner s? I\Iote,5 which indicates that revised version is based on con-

cepts and principles set forth in an article by Dean Siimson of the University
-11-
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of Idaho law School that sppeared in the American Bar Lssociation Journal

in 1950.55 In that article, Dean Stimson argued that the proper rule to be
applied in determining perscnal rights and dutles betveen persons in different
states is that "the applicable law is the law to which the person alleged to
be under a duty was subject at the significi?t time and not the law to which
the person claiming the right was subject,"5

It should be noted, too, that Dean Stimson's article argues that choice of
law rules should be based on physical presence, not domicile.57 It is arguable,
therefore, that the use of the word "presence” in Section T of the revised
Uniform Reciprocal Enforcement of Support Act was intended to mesn physical
presence, not domicile. Nonetheless, scme commentators on the uniform act
seem to interpret the section as referring to residence or domicile.58 Under
this interprgtation, Section 7 merely states in statutory Torm the substance
of the Texas court's holding in the Copus case.59 Since this view will be
easier to administer then an interpretation based on an accounting of every
minute of the obligor's time, it is not unlikely that courts 1ill come to the
same conclusion as the commentators as to the meaning of Section 7.

It 1s clear, therefore, that under the law of all but the four American
Jurisdictions retalning the original version of Section 7, the duty of one
spouse to support the other must be determined under the law of the state where
the spouse from whom support is sought is “present” or resides. And even in
Texas, which retains the original version of Section 7, the determinstion of

the applicable rule is made in the sawe way unless enforcement is sought under

its provisions of the reciprocal support act.
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THE EFFECT CF DIVCRCE

Thus far, we have considered the rights and duties of suppert that arise
out of marriage. We must now determine what effect divorce has upon these
rights and duties. We will consider the effect of both divorces granted
by couris with personal jurisdiction over both spouses and divorces granted

by ecourts with personal jurisdiction over one spouse only.

Diverce granted by court with personal jurisdiction over both spouses

California. Civil Code Section 139 authorizes a Cslifornia court to
require a person against whom a divorce decree is granted to pay a suitable
allovance to the party to whom the divorce is granted for support and main-
tenance. Under familiar principles of due process, such an crder for support
is not binding on the party requireg to provide the suppor:t unless the court
had personal jurisdiction over him. °

In theory, the allowance permitted by Section 139 is not a conbtinuance
of the marital right of support. It is considered to be compensation to
the injured spouse Tor the loss suffered as s Eesult of the other's breach
of the obligations of the marital relationship. '

Accordingly, support may not be awarded6under Section 139 to the party
againsgt vhom is granted a decree of divorce. ° If both parties are granted
a divorce, or if one is granted a divorce and the other a decree of separate
maintenance, the court may award support to either partg after considering the
application of the equitable doctrine of "clean hands." ’ L court is
without jurisdiction to award support to a party against whom a divorce is
granted unless that party 1s also granted a divorce or separate maintensnce

6L

decree in the same proceeding. Even if a separate maintenance decree has
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been granted to & spcuse, if a divorce is later granted against that spouse,

65

the rights arising under the prior separate maintenance decree ceage.
There is an sxception to the rules stated in the preceding paragraph.
A divorce granted on the ground of incurable insanity does not relieve the
spouse to whom the divorece is granted from any duty of support that arises
out of the marital relationshipn66
In reguiring support to be paid pursuant to Sectiog 139, the court is
7

required to consider the circumstances of both parties. The need of the

spouse requasting support as well as the ability of the other spouse to
68

provide support must be considered, A support order made pursuant to Section

139 may be modified or revoked by the court as to support installments that

nave not yet accrued, but Section 139 forbids the modification or revocation

of any support order as to amounts that have accrued prior to the order of

69

modification or revocation.

I & court makes no award of support under Section 139 in a divorce

decree, it lacks the power to modify the decree to provide for support at
7o
2 later time. Similarly, a decree providing support for a limited time

may not be modified after the expiration of such time to provide for
71
additional support. However, a court may make an award of a nominal sum

in order to retain jurisdiction to modify the decree to provide for

72
additional support at a later tine.

Other states. The purpose of this study does not reguire an extensive

cnalysis of the laws of other states. It is sufficient for our purpose to

note how the laws of the several states differ from the law of Catifornia.
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In a few states, a divorce terminates the right to support; hence, a

73
court cannot grant permanent alimony as an incident to a divorce decree.

In those states where alimony cen be granted as an incident of divorece, it is

usually regarded as being based on tﬁe marital right of support and not as
compensation to the injured spouse.? In some states, support may be awarded
to a guilty spou,se.?5 In some states a support order may be modified both
as to accrued support installments and as to unaccrued support installments.76

ind, a few states permit a court to modify a divorce decree to provide for
support even though no support order was made in the original decree and the
court did not expressly reserve jurisdiction to make & support order at a

7
later date.

Interstate problems. Where there has been a divorce decree rendered

containing an order for support, the problems presented are no different in
kind than those presented by a separate maintenance order; and the discussion
appearing above at pages b-6  ig apposite.

Where there has been a divorce decree, containing no order for support,
rendered by a court of a state--such as California--where the decree bars
any subsequent support award, tke full faith and credit clause of the United
States Constitugion probably bars any subsequent support award by a court of
another state.?

Where the divorce court lacks power to pass on a claim for support, the
decree will not bar a subsequent claim for support made to a court of another

79
state.

If the original divorce decree were rendered by a court of a state--such
as New Jersey--where a subsequent support order is not barred by the failure

of the court to award support in the original divorce action, several tensble
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views may be advanced as to the propriety of a subsequent support claim made
in the courts of another state.

If one accepts the argument that modifiable Judgments should be subject
to the full faith and credit clause, or even if the forum state generally
enforces modifiable judgments as a result of its views of comity, it can be
argued that the forum should decide the elaim for support just as it would
if it were é court of the state that granted the original divorce, whether
or not either or both of the parties are still residents of the divorcing
Jurlsdiction. That original divorce contemplated that the spouse from whom
support is sought should provide support at a later time when such support
became needful. The court did not reserve Jurisdiction either expressly
or by making a nominal support award because it was unnecessary to do soj
nevertheless, the decree should be treated just as if the court had reserved
jurisdiction to modify a nominal award, for that was the legal effect of
the decree in the state where the decree was granted.

It may also be argued, however, that the divorce decree did not decide
nor purport to decide the issue of future support. That matter was left at

large and should be decided by application of the appropriate state laws as

of the time when support is actually sought. In effect, the divorcing state's

law requires a former spouse to support the other former spouse when the latter

is in need. But this view of the requirements of public policy should not be
forever binding on all of the other states in the union merely hecause the
former spouses were domiciled ithere when the divorce was obtained. Unless
the spouse from whom support is sought or the spouse seeking support still
resides in a state requiring former spouses to provide support, there is no

reason to apply the law of the state where the divorce was granted.
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If the law of the divorcing state is not applied, the principles
discussed above, pages 8-12, indicate that the applicable law should

be the law of the state where the spouse from whom support is sought resides.

Ex parte divorce

The Supreme Court of the United States has thus far insisted that a
divorce decree, to be accorded full faith and credit, must be awarded by a
court of a state where at least one of the parties to the divorce is domiciled.
It is unnecessary, however, for both parties to reside in that state; the
divorce must be accorded full faith and credit - even though the defendant
spouse is not subject to the personal jurisdiction of the court, so long.as8
the plalntiff spouse is a domiciliary of the state of the divorcing court. '

In this study, a divorce granted by a court that lacks personal juris-
diction over both spouses, but that has power to enter a decree that must be
given full faith and credit insofar as it terminates the marriage, is referred
to as an "ex parte divorce.”

Our inquiry at this point is as to the effect of an ex parte divorce upon
the rights and duties of support that were incident to the marriage. In
this portion of the study, interstate problems will not be discussed separately
Instead, the attitude of the California courts toward interstate problems and
the law of other states on interstate problems will be discussed under the
headings of "California" and "Other states.” Because the purpose of this
study is to identify California problems and to suggest possible California
solutions, the law of California will be discussed last.

82
Other states. In Bstin v. Lstin, the United States Supreme Court

held that a wife's rights under a separate maintenance decree granted by a

Hew York court were unaffected by an ex parte divorce granted to the husband

-17-
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by a Hevada court. Because the Ilevada court lacksed personal jurisdiction

over the wife, the Supreme Court held that it lacked power to alter her rights

under the Wew York judgment.
. 83
In Vanderbilt v, Vanderbilt, the United States Supreme Court held that

a HNew York court could constitutionally award support to a former wife
despite the fact that her former husband had been granted an ex parte divorce
by a Wevada court prior to the time she commenced her New York support action.
The Supreme Court held that inasmuch as the wife was not subject to the
Nevada court's jurisdiction, that court had no power to extinguish any right
vwhich she had under the law of Hew York to financial support from her husband,
These decisions were foreshadowed by concurring opinions that appeared

8l 85

in Armstrong v. Armstrong and [Esenwein v. Commonwealth ex rel. Esenwein.

In the [isenwein case, the court affirmed an order of a Pennsylvania court
enforcing a support decree although the husband had obtained a Nevada divorce
after the support decree had been rendered and although, under Pennsylvania
law, the obligation of a support order terminates with a subseguent divorce.
The holding was based on a determination that the Nevada decree was void
because the husband never acquired a Nevada domicile; but the concurring6
opinion of Mr. Justice Douglas (whe had dissented in the second Williams
case upon vhich the majority opinion relied) suggested that the decree of
the Nevada court did not have to be accorded full faith and credit in an
action for support.

The Armstrong case involved action for support brought by an ex-wife
in Obio against her former husband who had been previously granted a valid

Florida divorce, The Supreme Court affirmed the Chio support order on the

ground that the Florida decree did not purport to adjudicate the wife's
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support rights; hence, the Ohioc court did not actually deny full faith and
credit to the Florida decree, Mr. Justice Black (for four concurring
justices) argued that the Ohio court was not required to give full faith
and credit to the Florida decree to the extent that the Florida decree
purported to affect the wife's support rights.
Cur view is based on the absence of power in the Florida court
to render a personal judgment against Mrs. Armstrong depriving her
of all right to alimony although she was a nonresident of Florida,
had not been personally served with process in that State, and had
not appeared as a party. It has been the constitutional rule in
this country at least since Pennoyer v. Neff, 95 U.S, 714, decided
in 1878, that nonresidents cannot be subjgcted to personal judg-
ments without such service or appearance. 7
So far as the federal cases are concerned, then, it appears that a
divorce judgment cannot deprive a spouse of whatever right to suppert she
may have as an incident of the marriage under the law of her domicile if she
88
is not personally subject to the jurisdiction of the divorce court.
The rationale of the federal cases seems to be as follows: The divorce
court lacks power to make any bkinding adjudication of the absent spouse's
89
support rights because of its lack of personal jurisdiction over that spouse.
To adjudicate the absent spouse's support rights would be to deprive that
S0
spouse of property without due process of law. Lacking due process, the
91
divorce judgment can be given no effect even in the state where rendered.
Since the divorce judgment can be given no effect on support rights in the
state where rendered, the full faith and credit clause--which reguires that
it be given the same effect elsewhere that it has in the jurisdiction
g2
where rendered--does not require that it be given effect anyvhere else.
Hot discussed in these cases is whether the court where support is sought

would be permitted to recognize the termination of the marriage for the purpose

of determining whether support rights incident to the marriage have terminated.
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The cases thus far havé rerely held that the statelwhere support is sought
can disregard the divorce and grant support. But, if the due process clause
would forbid the state that granted the divorce from holding that the divorce
decree terminated the suppdrt rights of the absent spouse because such a
holding would deprive the absent spouse of property without due process of
law, it seems that recognition of the termination of the marital status by
another state as a basis for denying support is equally a deprivation of
property without due process of law.

The concurring opinion of Mr. Justice Douglas in the Esenwein93 case
suggests that the due process clause may require all courts to disregard an
ex parte divorce decree when support is sought by a spouse who was not g
party to the divorcehaction. The Lsenwein case was decided the same day as
the second William59 case, Mr., Justice Douglas dissented in the Williams
case on the ground that the divorce decree was not subject to attack under
Nevada law, hence, the full faith and credit clause protected it from sttack
under North Carolina law. The Lsenwein case also involved a Nevads divorece;
and, under the domestic law of Pennsylvania where the Esenwein case arose, the
right to support does not survive divorce. Despite his views on the credit
that should be accorded a Hevada divorce, Justice Douglas concurred in the
Supreme Court's decision rermitting Pennsylvania to enforce the former wife's
right to support. From this, it may be inferred that he believed that the
Pennsylvania court would be forbidden by the due process clause from holding
that the wife's support right could be adversely affected by the ex parte
Hevada divorce that terminated her marriage.

95

Further support for this view may be found in Griffin v. Griffin where

the court held:
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A judgment obtained in violation of procedural due process is

not entitled to full faith and credit when sued upon in another

Jurisdiction. . . . Moreover, due process requires that no

other jurisdiction shall give effect, even as a matter of

comity, to a judgment acquired elsewhere without due process.96

Whatever implications may be derived from close analysis of the language
of the various Supreme Court opinions, all that can be determined with
certainty at the present time is that a state may require a person to support
his former spouse despite a prior ex parte divorce if such former spouse was
not subject to the personal jurisdiction of the divoreing court.

The states have adopted a variety of rules to cope with the problems
created by ex parte divorce.g7 In some states, the courts hold that the right
of support is incident to a marriage, and if the marriage is terminated--even
by an ex parte divorce--the right of support that is incident thereto also
terminates. Other states hold that the right to support survives an ex parte
divorce if the former spouse who is seeking support was the divorce defendant
but they deny post-divorce support if the former spouse who seeks support was
the divorce plaintiff. Other states draw no distinction based on the identity
of the divorce plaintiff and hold that the right of support will survive an
ex parte divorce obtained by either spouse.

These rules, of course, are subject to modification as the full faith
and credit clause is found to be applicable., For example, it is clear now
that a state granting an ex parte divorce cannot hold that a nondomiciliary
defendant's right of support is term%nated because the marriage to which it
was an incident is also terminated.9 And, it seems likely that the full
faith and credit clause requires all courts to deny post-divorce support to
a former spouse who was the divorce plaintiff if, under the law of the state
where the divorce was granted, the right of support does not survive an ex

g9

parte divorce,
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California, In 1946, a Connecticut court awarded Mrs. Sara Jane Dimon
8 divorce from her husband who was then a resident of New York. Mr. Dimon
was not served personally in Connecticut and did not appear in the Connecticut
Dbroceeding. Soon thereafter, Mr, Dimon established a new home in Wevada, and
Mrs. Dimon moved to Oregon. During one of Mr, Dimon's occasional visits to
California, Mrs. Dimon sued him in California for her past and future support.loo

The case found its way to the California Supreme Court, which held that
the Connecticut divorce terminated all of Mrs. Dimon's further right to
support from Mr. Dimon.lOl Despite the fact that neither party was a resident
of California, the court based its decigion on the absence of any provisgion
in the California statutes for a separate maintenance action between parties
who were no longer married to sach other. There was no discussion of
whether Mrs. Dimon was entitled to support under Connecticut, New York, Nevada,
or Oregon law. Mr. Justice Traynor dissented. He argued that the
Connecticut court's lack of bersonal jurisdiction over Mr. Dimon Prevented
Mrs. Dimon from prosecuting her support claim in the divorce action; hence,
she should not be barred from Prosecuting her support claim in o forum where
persconal jurisdiction over Mr. Dimon could be obtained. He opined that a
former wife should not have g right to sue for support following an ex parte
divorce if such an action ecould not be maintained in the courts of the state
where she was domiciled at the time of the divorce. If she was the divorce
plaintiff, full faith and credit would require the courts of this state to
hold that the divorce ended her right to support, since the divorce would have
that effect in the state where sranted. TIFf she wag not the divorce plaintiff,

but under the law of her domicile her right of support did not survive the

ex parte divorce granted her husband, she should "not be allowed, by migrating
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to another state, to revive a right that had expired." But, if her right

of support survived the divorce under the law of her domicile at the time
of the divorce, she should be able to maintain an action to enforce that
right in the California courts.
Mr., Justice Traynor's views in the Dimon case are significant, for he
was the author of the majority opinions in the subsequent cases of Worthley v,
103 104 105 106
Torthley, Lewis v. Lewis, Hudson v. fudson, and Weber v. Superior Court.

107
Worthley v, Worthley held that an action could be maintained in

California on a modifiable New Jersey separate maintenance decree even though the
defendant husband, subsequent to the New Jersey Judgment, was granted an

ex parte divorce in Nevada. In so holding, the court looked'to the New

Jersey law to discover whether the wife's rights under the separate maintenance
decree survived the ex parte divorece.

108
Lewls v. Lewis invelved an Illinois separate maintenance decree

rendered after the defendant husband had been awarded an ex parte divorce
in Hevada. Again, the Supreme Court held that California would enforce the
Illinois decree., The Nevada divorce was entitled to full faith and credit
on the question of the parties’ marital status, but the Illinois judgment
(which was not modifiable as to accrued installments) was entitled to full
faith and credit on the question of the duty of support. That the wife's
right of support survived the divoree under Iilinois law was, of course,
determined by the Illinois judement.

109
Hudson v. Hudson involved a California wife who had commenced a divorce

action in California. While the action was pending, her husband obtained
an ex parte Idaho divorce, Mrs. Hudson continued to prosecute her divorce

action, however, as an action on the alimony claim alone. Although Dimon v,
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Dimon could have been distinguished, the court overruled its Dimon decisiom.

Hudson held that the right of a wife to support following an ex parte divorce

must be determined by the law of the wife's domicile at the time of the
divorce, Under California law, the right to support that is incident to a
marrisge continues when that marriage is dissolved by an ex parte divorce,

111
Finally, in Weber v, Superior Court, the court held that a former

wife could maintain a support action against her former husband although he
had obtained an ex parte divorce long prior to the initiation of the support
action.

From these cases, it seems clear that under California law a spouse’s
right of support survives an ex parte divorce obtained by the other spouse.
No California case since Dimon has actually involved a situation where the
spouse seeking support was the diverce plaintiff. But in view of the fact
that Dimon was overruled, not distinguished, it seems safe to say that
California will recognize the survival of the marital support right regardless
of the identity of the spouse obtaining the ex parte divorce,.

When the former spouse seeking post=divorce support was not domiciled
in California at the time of the divorce, it seems fairly clear that the
California courts will determine whether there is a post-divorce support right
by loocking to the law of the support-plaintiff's domicile as of the time of
the divorce. It was by application of this choice of law rule that the court
arrived at its decision in Worthley and in Hudson; and it was this choice
of law rule that was advocated in the dissent to the overruled Dimon decision,

These cases seem to have solved most of California's substantive problems
relating to the right to support after an ex parte divorce. A few still

remain, however,
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It is apparent that California counsel do not know what kind of an

action to bring to obtain support following an ex parte divorce. In Weber
112
v. Superior Court, the plaintiff wife brought a divorce action despite

the fact that the marriage had been dissolved by an ex parte divorce almost
three years previously.

Tt is not clear what defenses may be raised to defeat a claim for support
following an ex parte divorece. There is some language in the Dimon dissent
suggesting that the support-defendant might contest the merits of the divorce
action--not for the ipurpose of attacking the divorce, but for the purpose
of defeating the support claim. This suggestion seems ill~founded. Showing
the divorce was improperly granted seems merely Eo show the continued existence
of the duty to support{ As pointed out earlier, 13 California law permits
a court to award support in a divorce action even though it denies the divorce,
Californii iaw also creates certain defenses to support actions brought during
marriage. * Tt is not clear the extent to which these would be applicable
to a claim for support following ex parte divorce.

The cases suggest no way in which a former spouse who could have defeated
& support claim made during marriage or in a contested divorce action may
initiate an action to obtain an adjudication of his support obligation following
an ex parte divorce. During the marriage, such a person could sue for divorce,
and if successful could obtain a judgment forever cutting off a further claim
for the support of his spouse.ll5 The cases do not suggest any way in which
a similar judgment might be obtained after an ex parte divorce.

It will bte recalled that the right of .a spouse to cbbain support from
the other spouse is-determined in most states by looking to the law of the

116
pbligor's domicile. The California cases indicate that whether the right
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to support survives an ex parte divorce must be determined by looking to

the law of the obligee's domicile as of the time of the divorce.ll? It is

not clear whether these ruleg are inconsgistent or whether the courts are merely
holding that survival of the right is determined by the law of the obligee’s
domicile even though the substance of the right itself may be determined

by reference to the law of the obliger's domicile,

The California courts have not yet dealt with the gquestion whether the
right to support survives a divorce cobtained by the wife in an ex parte
proceeding even though she could have brought her husband under the perscnal
jurisdiction of the court. It can be argued that she should be precluded
from "splitting her cause of action" by proceeding only with the ex parte

divorce when she could have litigated both her right to a divorce and her

right to support in a single, adversary proceeding,

RECOMMENDATIONS

Without legislative guidance, the California Supreme Court can undoubtedly
provide sound solutions for most of the remaining problems; but it will be
years before the existing uncertaintiess will be eliminated by judieial
decision. In the interim, persons entitled to support may be denied their
rights, and persons entitled to be relieved frcem support obligations may be
required to provide support, because there is not enough at stake in the
particular case to warrant an appeal to the Supreme Court. If sound solutions
can be conceived, therefore, the interest of the parties who are involved in
these unfortunate domestic situations would be best served by the enactment
of these solutions as statules.

In this portion of the study, we will consider the extent to which
various factors should be consideresd in determining whether there is or should
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be a post-divorce right of support and will recommend solutions to the problems
that we have identified.

The identity of the divorce plaintiff. If the husband was the divorce

plaintiff, and if the wife obtained a support decree from a court of a state
which recognizes the continuance of her support rights following an ex parte
divorce, +the full faith and credit clause requires this state to give the
support decree the same effect thgt it has in the state where rendered and
enforce it against the husband.ll The divorce decree cannot affect any of
the wife's support rights under that l:leu::ree.ll9

Disregarding the full faith and crsdit clause, it seems unfair to a
wife to permit a judgment to cut off her right of support when she did not
have her day in court on the merits of that judgment. The social policy
that impels a court to award support in a divorce proceeding when it hag
Personal jurisdiction over the husband should also impel a court to award
support if the first opportunity the wife has to assert her support right
occurs after the husband has procured an ex parte divorce. Since the courts
have evolved rules that allow a husband readily to obtain a divorce, it is
necessary to provide that such a divorce can have no effect on the support
rights of a wife who is not subject to the personal jurisdiction of the court
in order to protect the wife and prevent injustice,

If the wife was the divorce plaintiff, it can be argued that by obtaining
the divorce she voluntarily surrendered her suvpport right, Certainly, if the
effect of the decree where rendered was to terminate her support rights, the
full faith and credit clause requires this state to give the decree the same
effect. But, unless the divorce is obtained in a Jurisdiction that terminates

support rights upon divorce, the argument that the wife has voluntarily
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surrendered her support rights seems unsound, If personal jurisdiction over the
husband cannot be secured in the state where the wife is domiciled, it is
impossible for the wife to litigate the question of support at the time of
the divorce. To deny her the right to litigale that right later thus forever
denies the wife her day in court and permits the husband, by deserting, to
forever escape the cbligations he incurred by his marriage. No desirable
public poliey is served by forcing a wife who needs support to choose between
retaining a marital status which i1s a marriage in name only and retaining her
right of support.

In the light of these considerations, it is recommended that a right of
support should exist following an ex parte divorce regardless of whether the
wife or the husband was the divorce plaintiff.

Amenability of the divorce defendant to the personal jurisdietion of the

divorce court. TUnder the law of some jurisdictions, it is possible for a

pleintiff to determine by the manner in which he proceeds whether the defendant
will be subject to the court's personal jurisdiction or not. In California,
the problem can arise as follows: Code of Civil Procedure Sections 412 and 413
describe the conditions under which service by publication may be authorized
and describe the procedure for serving by publication., Service by publication
is authorized where the person to be served (1) resides out of the state,

{2) has departed from the state, (3) cannot after due diligence be found
within the state, or (4) conceals himself to avoid the service of summons.
Service by publication is made by publishing the summone in a newspaper and,
whers the defendant's residence is known, by mailing a copy of the summons and
complaint to the defendant, Personal service outside the state may be

subgtituted for publication and mailing. A Califernia court can acquire
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personal. jurisdiction over a defendant who is g domiciliary of the state
although the defendant is not served personally so long as the defendant has
not departed from the state.lzo But Code of Civil Procedure Section 417
provides that, if service was made pursuant to Sections 412 and 413, a court
has power to render a personal judgment against a ﬁerson outside the state
only if he wag personally served with a copy of the summons and complaint and
was a resident of the state (1) at the time of the commencement of the action,
(2) at the time the cause of action arose, or {3) at the time of service.

Thus, a plaintiff wife whose husband is still a domiciliary of California,
but whose whereabouts outside the state are known to the wife, may choose to
serve the defendant either by publication and mailing or by personal service
outside the state, If she chooses the former course, she cannot secure a
personal judgment; but if she follows the latter course, she can.

The question is whether the plaintiff wife should lose the right to support
after an ex parte divorce if she fails to proceed by way of personal service
outside the state against a domiciliary husband who is out of the state, We
suggest she should not.

To bar the subsequent claim in such a situatioh would:-require the court
in the later case to probe the mind of the former wife to determine whether she
knew:of the defendant's whereatcuts, had reason to suspect that he might move
before personal service could be made, could reasonably procure personal
gservice upon him at that place, etc.

o public policy is served by barring the wife’s support claim in such a
case, The hugband iz not twice vexed by support-seeking litigation--he was

not required to and did not appear in the first case. If it would have been
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rore convenient for him to litigate the support issue in the divorce action,
he could have appeared and thus forced the litigation of the issue. No ju-
dicial determination is ealled in question by a person adversely affected
thereby.

On the otker hand, barring the wife's claim would require the support-court
to determine whather she acted reasonably in proceeding as she did. She may
have proceeded by publication because she did not know exactly where he was;
she mey not have desired to force him to return to the state because she

believed that it would be more convenient for him to return later; she may

have believed that he would move before she could transmit the court's process

and have it served upon him, A vrong guess on her part as to how reasonable
her actions would appear to a later court would cost her her right to support.
There is no reason to rest her right to support on such a tenuous basis.

It is recommended, therefore, that res judicata should he applied to
bar a post~divorce action for support only where the defendant was personally
before the divorce court,

Choice of law

The California cases have held that whether the right of a wife to
support survives an ex parte divorce should be determined under the law of
her-domicile at the time of the divorce.lel Under the law of most states,
the substance of a spouse’s right to support is determined under the law of
the other spouse’s domicile.122 Our problem here is to determine whether
either or both of these rules should be retained.

It is recommended that both of these choice of law rules be continued
subject to the gualification that the law of the obligor's domicile at the

time of the divorce should determine the substance of the support right there-

after.
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Survival of the support right, If the wife was the divorce plaintiff,

and under the law of her dcmicile the right to marital support does not
survive divorce, the full faith and credit clause requires other states to
recognize that the support right is terminated by the divorce.123 If the
husband is the divorce plaintiff, the divoree court is without power to
adversely affecﬁ whatever right of support the wife has under the law of
her domicile.l2

Thus, the Constitution requires application of the law of the wife's
domicile to determine whether her right of support survives ex parte divorce
except in the case where the wife is the divorce plaintiff and under the law
of her domicile the right of support survives divorce. Apparently, in
this circumstance the courts would be free to apply the law of the husbhand's
domicile. But inasmuch as policy considerations discussed sbove indicate
that the right of support should survive an ex parte divorce procured by the
wife, here too the most desirable law to choose is that of the wife's
domicile at the time of the divorce,

When the husband is the divorce plaintiff and the right of support does
not survive under the law of the wife's domicile, it is uncertain whether
the Constitution permits any court to hold that the right of support deoes not
survive. It is arguable that the United States Supreme Court cases hold that
an ex parte divorce cobtained by the husband cannot affect whatever right of
support the wife had prior to the termination of the marriage under the law
of her domicile, that for support purposes the divorce must be regarded as a
nullity and the parties must be regarded as subject to all of their pre-divorce
support rights and duties.

It is neither necessary nor desirable to attempt to predict whether the
United States Bupreme Court will permit the state of the wife's domicile to
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terminate her right to support upon termination of the marriage by an ex
parte divorce procured by the husband. If a state can so terminate a right
of swport, it would be undesirable to permit that right to be revived merely
by the migration of the wife to another state, If California provided by
statute that an expired right to support could be revived simply by the
migration of the obligee to California, the state could well become a haven
for divorced wives who could not obtain relief in any other jurisdietion.
A husband could never know whether he was free from his marital support
obligation or not; for at any time his wife might move to California and
commence a support action. His ability to plan for the future would be
seriously impaired. As stated by Mr. Justice Schauver:

If there is to be a divorce at all it is the better public policy

that the decree of divorce shall settle for all time the rights

and obligations of the parties to the dissoclved marriage to the

end that litigation arising from such marriage shall end and be

known to have ended, and that the parties may have an cpportunity

to build to a future, free fram, and perhaps the better for, the

past, rather than to be wrecked by recurring litigation.
If a state cannot validly terminate an obligee's right of support, a law so
providing will eventually be held to be uncenstitutional, and all states at
the same time will be compelled to recognize the continuance of the marital
support right. But since it is impossible to determine in advance of a
decision on the question what the constitutional rule is, it is recommended
that the legislatively prescribed rule require that in all cases the survival
of ths support right be determined by the law of the wife's domicile -at the
time of the divorce to guard against the eventuality that termination of the

right upon an ex parte divorece obtained by the husband is constitutional,

The subgtance of the support right. If the survival of the marital

support right is to be determined under the law of the obligee's domicile,




stiould the substance of that right also be determined under the law of the
obligee's domicile? 'The answer must be "No" unless the nature of the cbligee's
right is to be drastically changed by the ex parte divorce. Tt must be
remembered that under the law of most states, the obligee's right of suppert
is determined by reference to the substantive law of the obligor's domicile.126
It is the right of support under the law of the obligor's domicile that
survives the ex parte divorce,

Inasmuch as all states require husbands to support their wives, the choice
of law is not too significant when it i1s the wife or former wife who is
seeking support. But vhen it is a former husband who seeks support, the need
to apply the substantive law of the obligor's domicile becomes glaringly
apparent. Buppose this case: H and W live in Colorado (which does not
require wives to support their husband5127). They separate, H coming to
California and % establishing residence in Arizona, While the marriage
continues, H's right to support from W will be determined under Arizona law,
for he can get a personal Jjudgment against W only by suing her in Arizona or
by proceeding under the Uniforﬁ Reciprocal Inforcement of Support Act,
Arizona's gersion of which requires application of the law where the obligor12
resides.l2 Since Arizona does not require wives to support their husbands, 7
H has no right of support while the marriage continues, When the marriage is
dissolved by an ex parte divorce, should the law used to determine H's support
right then be California's law {which requires wives to support their
husbands) or should it still continue to be Arizona's law?

Since the theory of support following ex parte divorce is that the support
rights indident to the marriage are unaffected by the ex parte divorce, Arizona
law--the law of the obligor's domicile--should be applied to determine the

post-divorce support right because the marital support right was determined
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under Arizona law, Moreover, it would be difficult to Justify application
of California law when the rerson required to perform under that law has (in
the supposed case} never resided in California nor in any other state that
required wives to support their husbands. As Professor Morris points out,
it is short sighted to argue that California's interest in the economic
interest of its domiciliary should be the predceminate concern, for Arizona
is equally concerned with the economic interest of its domiciliary.lSO

Accordingly, it is recommended that in those cases where the right of
support, if any, survives ex parte divorce, the substantive law to be applied
to determine the right of support should be the law of the obligor's domicile.

As of what time should the law of the obligor's domicile be determined--
as of the time of the ex parte divorce or as of the time when support is sought?

it can be argued that the substantive law applicable should be determined
as of the time of the ex parte divorce. The later action for support is
authorized becauss the support rights incident to the marriage could not be
determined at the time of the divorce. But, although these rights could not
be determined at that time, when the parties are finally brought personally
before the same court the court should attempt to determine the parties!
support rights and obligations in the way that they should have been determined
at the time of the divorece action. Moreover, if the parties are no longer married
to.eaqh other, their rights and obligaticns should be viewed as of the time of the
divorce so that they can plan for the future undeterred by any fear that
their rights and obligations may change as they migrate from state to state.

On the other hand, it can be argued that the ex parte divorce should be
totally disregarded insofar as support rights are concerned. Because the
parties could not litigate their marital obligations in the ex parte divorce
acticn, the fact that the action occurred and a divorce decree was rendered
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should be of no consequence when a later right of support is asserted. Hence,
in the support action, the court should apply the same law that it would if
the parties were still married--the law of the obligor's domicile during

the pericd for which support is sought. If future support is sought, the
applicable law should be the law of the obligor's demicile &t the time of

the support action,

Determining the applicable substantive law as of the time of the support
action would tend to minimize the need for the support forum to determine the
law of other states. It seems probable that few support actions will be
brought against nonresident defendants because of the difficulty of obtaining
personal jurisdiction, Hence, in most cases, the support forum would be
applying its own substantive law of support.

Although we are not free from doubt, on balance we prefer requiring
determination of the substantive support law as of the time of the divorce action.
Defenses

If a husband is sued by his wife for support, under California law he can
erogs-complain for divorce. If he is successful on his cross-complaint, and
if no divorce or separate maintenance decree is awarded to the wife at the
same time, the court is powerless to order the husband to support the Wife.13l
If both parties are granted divorces, whether one can be required to support the
other is determined in accordance with the doctrine of “clean hands."l32
Apparently, too, equitable defenses may be raised against any action for
support, whether or not spouses or marital rights are involved.l33

Legislation regulating support after ex parte divorce should make clear

that defenses such as these that may be asserted under the applicable sub-

stantive law may be asserted in defense against a post-divorce support claim.
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Post-divorce support actions
134
Hudson v. Hudson suggests that the post-divorce right of support can

be enforced in an independent action in equity. The suggestion has apparently
been overlooked, for divorce actions have been brought to enforce the post-
divorce right of support despite the fact that the marriage was already
terminated.l35 The Uniform Civil Liability for Support Act136 and the
Uniform Reciprocal Inforcement of Support Actl37 provide statutory authority
for interspousal support actions independent of the actions for divorce and
separate maintenance. Since the theory under which post-divorece support
actions may be maintained is that the marital right of support was undisturbed
by the ex parte divorce, there is reason to believe that a support claimant
may proceed under these acts after an ex parte divorce as well as before. Tt
is recommended that a minor statutory adjustment be made in order to make it
clear that these acts can be used to enforce the post-divorce right of support,

During a marriage, an obligor spouse has the right to bring an action for
divorce and obtain an adjudication that his obligation to support the cobligee
spouse no longer exists. It would be unfair to an obligor to provide an
obligee with a form of action to enforce post-divorce support and fail to
provide the obligor with a form of action to terminate  his post-divorece
support obligations comparable to that which he has prior to divorce. The
courts have provided the obligee with a post-divorce support action. ILegislative
action, however, seems necessary to provide an obligor with a post-divorce
acticn to obtain an adjudication of his support obligations.

Accordingly, it is recommended that legislation be proposed that would

give a former spouse a right of action to terminate support sbligatioms

equivalent to that which he has during marriage.
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iorthley v. Worthley, 4k Cal.zd 465, 283 P.2d 19 (1955); lewis v. Lewis,
49 cal.2d 389, 317 P.2d 987 (1957); Hudson v. Hucson, 52 Cal.2d 735,
34k P.od 295 (1959); Weber v. Superior Court, 53 Cal.2d 403, 2 Cal. Rptr.
9, 348 P.2d 572 (19560).
See, e«g., Hudson v. Hudson, 52 Cal.2d 735, 739-740, 344 P.2d 295 (1959).
CIV. CODE §§ 155, 2h2,
CIV. CCDE § 175.
Lstate of Ferrall, U1 Cal.2d 166, 258 P.2d 1009 (1953); Davis v, Davis,
65 Cal. App. 499, 224 Pac. 478 (1924),
CIV., CODE §§ 155, 176, 243,
CIV. CODE §§ 176, 243.
CIV. CODE § 137; Livingston v. Superior Cowrt, 117 Cal. 633, 49 Pac. 836
(1897); Jenkins v. Jenkins, 125 Cal: App.2d 109, 269 P.2d 908 (1954).
A dictum in Hardy v. Haxdy, 97 Cal. 125, 127, 31 Pac. 906 {1893), supports
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CIV. CODE §§ 136, 248; Hagle v. Hagle, 68 Cal. 588, 9 Pac. 8k2 (1886);
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T03, 131 P.2d 562 {1942); Booth v. Booth, 100 Cal. fpp. 28, 279 Pac. 458
(1929). Cf. Hudson v. Hudson, 52 Cal.2d 735, 3kt P.2d 295 (1959).
lionroe v. Superior Court, 28 Cal.2d 427, 170 P.28 473 (1946).
3 VERNIER, AMERICAN FAMILY IAUS 47, 102, 109 (1935).

Although the ccmmon law gave the wife a right of support, the
common law rule  forbiddirg  one spouse from suing the other precluded
her fram bringing action to enforce her right. BROMLEY, FAMILY 1AW 195 (24
cd, 1962):. "The only legal reason why a husband should support his wife
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ig, that she may not beccme a burden upon the parisin. 2o long as that
calemity is averted, the wife has no claim on her husband. And in fact
she has no direct claim upon him under sny circumstances whatever; for
even in the case of positive starvation she can only call upen the parish
for relief. And the parish authorities will insist that the husbend shall
provide for her, when he is able, to the extent at least of sustaining
life. If the husband fail in this respect, so that his wife becomes
chargeable to any parish, the 5 Geo. 4, ¢, 83, s. 3 says, that 'he shall
be deemed an idle and disorderly person, and shall be punishable with
imprisonment and hard lsbor'." MACQUEEN, HUSBAND AWD VIFE 42-43 (1848).
The commen lew permitted the wife to pledge the husband's credit in
order to secure the necessities that he would not provide, But this was
"5 singularly inadequate remedy, for its efficacy depends upon her being
able to find a tradesman who is prepared to give the credit asked for,

and a husband who has failed in his obligation to his wife is hardly

likely to be a satisfactory debtor." BROMLEY, FAMILY LAY 195 {2d ea. 1962).

oC U, L. A. (1964 Supp. 10-12):
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See note 12, supra.
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Ibid.

Ibid,

lfe do not consider the case where the first court did not have persomal
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the law of full faith and credit in recent years, lorcefully declared
that modifisble alimony and support decrees are within the scope of that
clause . . . . {Concurring opinion, Barber v. Barber, 323 U.S. 77, 87.)"
Halvey v. Halvey, 330 U.S. 610 [1947).

Griffin v. Griffin, 327 U.S. 220 (194%6).
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158 Tex. 196, 309 5.W.2d8 227, cert. denied, 356 U.S. 967 (1958).

But see Dept. of Mental Hygiene v, Kirchner, 59 Cal.2d 247, 28 Cal. Rptr.

718, 379 P.24 22 (1963}, holding unconstituticnel the statute.nequiring s
child to contribute to the support of his parent In a state mental
institution.

The majority opinion seems incorrect on this point. The dissent quotes
Texas Probate Code Section 423 as follows: "Where an incompetent has no
estate of his own, he shall be meintained . . . by the children and
grandchildren of such person respectively if able todo s6 . . . ." The
rarent was clearly incompetent, and the guoted Texas statute clearly
imposed upon the defendant a duty of support. Since the State of Californis
had discharged this duty of support, it could be arpgued that it became
subrogated to the parent's right and could claim reimbursement from the
defendant for expenses incurred in discharging the defendant's support
obligation. See, Anno., 116 A.L,R. 1281, pointing out that most courts
hold that a& third party who provides assistance to scmecne in need can
recover from the person vhose failure to support created the need.

See, Historlcal Note appended to Section 7 of the Uniform Reeiprocal
Enforeement of Support Act (1952 Act) GC U, L. A. (1957).

See, Statutory Notes appended to Section 7 of the Uniform Reciprocal
Enforcement of Support Act (1952 Act), 9C U, L. A, (1957).

The dissenting opinion did not dismiss the reciprocal act so lightly. It
regarded the enactment of the reciprocal act as a declaration of policy
by the Texas Legislature. This seems to be the sounder view. The majority
opinion makes the substantive right to relief depend vpon the procedure

used to enforce that right. The California Supreme Court in an analogous
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suppert action should be dismissed because the Nevada judgment barred

- further relief in Nevada and the full faith and credit clause required New

Jersey to give the Nevada decree the same force and effect that it had in

Hevada.
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325 U.8. 279, =281 (1945).

Villiams v. North Carolina, 325 U.5. 226 (1945).

350 U.S. at 576.

See Hudson v. Hudson, 52 Cal.2d T35, 740, 3Lk P.2d 295 (1959).

Venderbilt v. Vanderbilt, 354 U.3. 416 (1957).

Armstrong v. Armstrong, 350 U.S, 568, 575 (1956)}(concurring opinion).
This concurring opinion was cited as a partial basis for the majority
opinion in the Vanderbilt case, 35k U.S. k16, L1g,

This proposition must be inferred from the discussiorn of Pennoyer v. Neff,
95 U.8. T14 (1878), in Mr. Justice Black's majority opinion in the Vander-
bilt case and his concurring opinion in the Armstrong case, See the dise
senting opinion of Mr, Justice Harlan in the Vanderbili case: "The Court
helds today, as I understand its opinion, that Nevada, lacking personal

Jurisdiction over Mrs, Vanderbilt, had no pover to adjudicate the question
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92,

23.
Gl
9%.
6.

97.

g8,

of support, and that any divorce decree purporting so to do is to that
cxtent wholly void--presumably in Nevada as well as in New York--under

the Due Process Clause of the Fourteenth Amendmeni, pursuvant to the
doctrine of Pennoyer v. Neff, 95 U.S. 71h," 35hL U.3, at k28,

Venderbilt v. Vanderbilt, 354 U.S. 416, 419 (1957). It has been Mr. Justice
Black's consistent peosition throughout these cases that the full faith and
credit clause requires the courts of each state to give a judgment rendered
¥y a court of another state the same effect that the judgment has in the
state vhere rendered. See his dissenting opinicon in Williams v. North
Carolina, 325 U.S. 226, 24k (1945), " . . . North Carolina cannot be per-
mitted to dlsregard the Nevada decrees without passing upon the 'faith and
credit! which Hevada itself would give to them under its own 'law or usage.'"
525 U.8, at +» Hence, it is implicit in the copinions written by Mr.
Justice Black that ex Parte divorce decrees cannot be pgiven any effect even
in the state vhere rendered insofar as they affect or purport to affect the
support rights of the absent parties.

Lsenveln v. Commonwealth ex rel. Isenwein, 325 U.3. 279, 281 (1945).
Uilliams v. North Carolina, 325 U.3. 226 {(1945).

327 U.8. 220 (1gh6).

Ia. at 2286-229. See also the opinion of Mr. Justiice Black in Armstrong v.
Armstrong, 350 U.3. 568, 575 (1956} where he asserted that a legislative
divorce, though effective to terminate the marital status, cannot "create
or destroy financial obligations incident to marriage." 350 U.3. at 580.
Annot., 28 A,L.R.2¢ 1378.

Vanderbilt v. Vanderbilt, 354 U.53, 416 (1956)..

See the dissenting cpinion of Mr. Justice Traynor in Dimon v. Dimon, 40
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Cal.2d 516, 526, at 540: "If the wife was the plaintiff in the divorce )

action, and under the law of the state granting the decree the right did

—iede, . eaie

not survive the diverce, the full faith and credit clause would ccmpel
California to give the same effect to the decrse and hold that the decree
not only dissolves the marriage status but terminated the wife's right to
surport.” See alsc note 78 and the accompanying text.

The facts are guite fully reported in Dimon v, Dimon, 244 p.2d 972 {cax.

App. 1952).

[ T VU

Dimon v. Dimon, 40 Cal.2d 516, 254 P.2d 528 (1953). )
ko cal.2d at 541,

bh cal.2a 465, 283 P.2d 19 (1955},

L9 cal.2qa 389, 317 P.2a o871 (1957).

52 Cal.2d 735, 344 P.2d 295 (1959),

53 Cal.2d 403, 2 Cal. Rptr. 9, 348 P.2d 572 (1960).

L cal.2a 65, 283, P.od 19 {1955).

k9 Cal.2d 389, 317 P.2a 987 (1957).

52 Cal.ad 735, 34k P.2d 295 (1959).

40 Cal.2d 516, 254 P.2d 508 (1953). See notes 100-102 and the accompanying
text.

53 Cal.2d %03, 2 Ccal. Rptr. 9, 348 P.24 572 (1960).

53 Cal.2d 403, 2 Cal. Rptr. 9, 348 P.2d 572 (1960).

See note 10 and the accompanying text.

See notes & and 7 and the acccmpanying text.

bee notes 62-65 and the accompanying text.

See notes 41-59 and the accompanying text,

Hudson v. Hudson, 59 Cal.2d 735, 34b P.2a 295 (1559),

Levis v. Lewis, 49 Cal.oq 389, 317 P.2q 987 (1957). Lff
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Vanderbilt v. Vanderbilt, 354 U.S. 416 (1957); Dstin v. Estin, 334 U.S.
541 (1948).

Miller v. Superior Court, 195 Cal. App.2d 77, 16 Cal. Rpir. 36 (1961).
Hudsen v. Hudson, 52 Cal.2d 735, 34k P.2a 295 {1959},

See notes 41-59 and the accompanying text.

See note 99 and the accompanying text.

See notes 82 and 83 and the acccmpanying text.

Dimon v. Dimon, 40 Cal,2d 516, 545, 254 P.2d 528,  (1953)}{concurring
opinion}.

See notes 41-59 and the accompanying text.

See note 13, suprs.

3ee note 52 and the accompanying text.

>ee note 13, supra.

Horris, Divisible Divorce, 6% HARV, L. REV. 1287, 1294 (1951).

SJee notes 62-65 and the accompanying text.

Jee note 63 and the acccmpanying text.

Cf. Radich v. Kruly, 226 Cal. App.2d 683, 38 Cal. Rptr. 340 (1964).
52 Cal.2d 735, 34k P.2d 295 (1959).

See Weber v. Superior Court, 53 Cal.2d 403, 2 Cal., Rptr. 9, 348 P.2d
572 (1960).

CIVIL CODE §§ 2hl-25k.

CCDE CIV. PFRCC., §§ 1650-1692.

19



